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DECISIONS RELATING TO fcSSIONS. 



John D. Kinney (attorney). ' . - . 

James B. Hooper (claimant). 

Decided August 20, 1912, 

Attorneys — Recognition —Insane Persons. 

Where an Inmate of an asylum for the insane filed n claim for pension hi his 
own behalf, which he prosecuted in persona to final action and the Bureau 
of Pensions made calls for evidence on him and accepted his resiwnses as 
complying with the same, it follows that such claimant Is deemed by the 
bureau as mentally couit)etent to thus prosecute his claim, and the pre8umi>- 
tion would be that he is lil^ewise competent to appoint another to prosecute 
it In his place and stead; therefore a refusal of the buretiu to advise an 
attoniey of the status of such claim, when appointed by the claimant, uiK>n 
the ground of his want of mental caiwcity to malte such apiwlntuient, Is 
reversible error. 

Laylin, Assistant Secretary. 

John D. Kinney, of Washington, D. C, on June 4. 1912, entered 
an appeal from the bureau's action denying him recognition in the 
claim for pension under the general law of James Hooper (insane) 
who served in the United States Navy. 

In behalf of the sailor on March 8, 1912, appellant filed a declara- 
tion for pension under the general law, which contains a power of 
attorney in his favor and in which the address of the claimant is 
given as Government Hospital for the Insane, Washington, D. C. 
This declaration is executed by the sailor in person. The appellant 
also filed March 25, 1912, articles of agreement stipulating for the 
payment of a fee of $25, which also are signed by the sailor. 

It appears that the sailor was admitted as a patient in the Gov- 
ernment Hospital for the Insane on June 29, 1906, where he is still 
a patient. 

The bureau denied appellant recognition May 8, 1912, on the 
ground that his power of attorney was invalid, for the reason that it 
was executed by the sailor when he was confined in an asylum for 
the insane. 

The department held in the case of Joel Ames, insane (8 P. D., 
171), that: 

A power of attorney to prosecute a pension claim executed by a claimant 
after having been Judicially declared insane, or while confined In an asylum 
for the insane, will not be recognized, and the attorney filing the same should 
be so notified. 

58426'— p D— VOL 19—13 ^1 
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2 DECISIONS RELATING TO PENSIONS. 

It is urged by appellant tbat 'said. decision was rendered several 
years before the passage or.tfi^-.a'ct of February 20, 1905, by which 
act were made supji cffearigiss'with respect to payment of pensions of 
insane persons' t^iat llie rule laid down in said decision has no appli- 
caticnv to dause^ in which payment of pension is made as provided 
.by said* act. Attention is called particularly to that part of said 
decision where it is held that pension of an insane person must be 
paid to his guardian and also that said act provides that such pen- 
sion shall be paid to the superintendent of the Government Hospital 
for the Insane when the pensioner is an inmate thereof. 

The act of February 20, 1905, provides, among other things, that 
payment of pension of an insane pensioner shall be made to the 
superintendent of the hospital of which he is an inmate, to be dis- 
bursed by said superintendent under regulations prescribed by the 
Secretary of the Interior for the maintenance of the pensioner or 
his family while he is such inmate, " the remainder of such pension, 
if any, to be placed to the credit of the pensioner, and to be paid to 
the pensioner or the guardian of the pensioner in the event of his or 
her discharge." 

The issue in this case does not involve payment of pension ; hence, 
the act of February 20, 1905, governing in the matter of payment 
of pension of certain insane pensioners can have only an incidental 
bearing on the issue, which is, whether an insane claimant for pen- 
sion who is an inmate of an asylum can appoint an attorney to 
prosecute his claim for pension. It is understood that the contention 
is that the act necessitates a change in the practice in the matter 
of an insane claimant appointing an attorney to prosecute his claim 
for pension, for the reason that the law contemplates payment of 
pension to a person other than his guardian. 

Such reason involves nothing in itself which would necessitate 
a change in the practice governing in the matter in question. It 
is not thought that whether payment of the pension of an insane 
person is made to the superintendent of the hospital of which he is 
an inmate, or to his guardian, would have even the remotest bearing 
on the question of his capability to appoint an attorney in his claim 
for pension, and the appellant has failed to point out the exigencies 
consequent upon such payment to a person other than the guardian 
of such potency as to restore such pensioner to reason in the con- 
templation of law, and make him capable of entering into a valid 
and binding contract. It must be admitted that every reason known 
to the law which can be assigned for the incapacity of such insane 
persons to make a valid contract remains unaffected by any pro- 
vision of the act of February 20, 1905 — on which reasons alone the 
rule laid down in the case of Ames is based, and under which rule 
the appellant was denied recognition under his power of attorney 
executed by the claimant in person. 
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However, in the case of Ames, supra, the department held (see p. 
174, text) that: 

When a person has been judicially declared insane, or is confined in ao 
institution for the safekeeping, care, and treatment of the insane, he must 
prosecute liis claim by next friend, guardian, or committee, but payment will 
be made only to a qualified guardian or committee. 

But it appears that the present claim has been prosecuted solely 
by the claimant in persona, although he was confined as a patient 
in an asylum for the insane when he filed it, and since — the bureau 
calling upon him for evidence and accepting his responses thereto 
as fully complying with the same. When such procedure is taken 
by the bureau in a claim thus filed by an insane person — which is 
not prosecuted by a next friend, guardian, or committee — in which 
he has appointed an attorney to prosecute the same in his behalf, 
it follows that as such claimant is deemed by the bureau mentally 
competent to prosecute his claim in persona, the presumption would 
be that he is thus competent to appoint another to prosecute it in 
his place and stead, and therefore when this is the case, as in the 
present claim, the bureau is not in a position to refuse to advise 
such attorney of its status, whatever his attorneyship rights in the 
premises. For the foregoing reasons the bureau's action of which 
complaint is made is untenable alone because of its procedure in 
the claim, and such action is accordingly reversed in so far as may 
be necessary to accord appellant the recognition generally extended 
to an attorney, but without deciding any question relative to the 
payment of a fee — a matter not in issue in this appeal. • 



Mary Coggins (widow). 

Bedded September 6, J 912, 

DEGLARATroNS Undeb Acts OF JuNE 27, 18fK), AND APRIL 19, 1908 — Allegation 

OF Service. 

In widows* claims for pension under the act of June 27, 1890, or the act of 
April 59, 1908, all service contracted to be performed by the decease<l 
soldier during the Civil War must be alleged, as basis of pension, with 
such certainty that the organization or organizations of which he was :\ 
member may be identified by the records of the War Department and the 
length and character of all such service determined. 

Laylin, Assistant Secrretary, 

The appellant, 5Iary Coggins, as widow of Bartholomew Coggin^v 
jilias Thomas Finn, filed February 4, 1911, a declaration for pension 
under the act of April 19, 1908. The claim was rejected September 
14, 1911, in language as follows: 

On the ground that claimant alleges and the evidence on file shows that tli»» 
soldier had a prior service from which he was not honorably discharged, and 
he received by reason of his last enlistment bounty other than from the United' 
States in excess of that to which he would have been entitled had he continued 
to serve faithfully until honorably discharged from his first contract of servicej[c 



4 DECISIONS RELATING TO PENSIONS. 

From this action an appeal was entered November 6, 1911. 

The soldier, under the name of Thomas Finn, served in Company 
E, Sixth Xew York Volunteer Heavy Artillery, from March 16, 1864, 
to June 9, 1865, when he was honorably discharged. He enlisted in 
^aid organization at Tarrytown, N. Y., and by reason thereof re- 
ceived $55 from the town of Philipstown, Putnam County, N. Y. 
The State and county bounty which he received, if any, does not 
iippear. He lived continuously from childhood in or near Hawley 
and Scranton, Pa., until his first service, of which mention will here- 
after be made. On his discharge from Company E, Sixth New York 
Volunteer Heavy Artillery, he went to Baltimore, Md., with a com- 
rade — a witness in the claim. His subsequent whereabouts are un- 
known. For the .purposes of this appeal it will be considered that 
facts are shown from which his death may be presumed. The appel- 
lant has continuously lived in or near Hawley and Scranton, Pa., 
since her marriage with the soldier April 27, 1856. It appears from 
her testimony on special examination in May, 1911, and by affidaviis 
in support of her claim for widow's pension under the* general law 
tiled May 24, 1880, and under the act of June 27, 1890, filed November 
18, 1891, and also from her statements in this appeal, that the soldier 
when he enlisted in Company E, Sixth New York Volunteer Heavy 
Artillery, had deserted from a prior contract for service in the Civil 
War. The appellant testified that the .soldier enlisted in November, 
1861, at Scranton, at which time they were living at Hawley; that 
he came home on furlough, did not return to the Army when his fur- 
lough expired, and " then became afraid he would be arrested as a 
deserter''; that he enlisted under the name of Bartholomew Coggins; 
that she corresponded with him while he was serving under said eri- 
listment ; that she did not recall the company or regiment in which he 
served or where he was stationed during said service; and that he 
remained at home after he deserted until March, 1864, when he went 
to the State of New York and reenlisted under the name of Thomas 
Finn. 

Mary A. O'Malley of Scranton, testified that the soldier was her 
brother; that he enlisted twice; that she first came to Scranton in 
August, 1863; that "I know it was then said that my said brothei 
spoke about having been in the war," but that she did not remember 
the organization in which he served. 

Other witnesses testified to the soldier having been in the Army 
in 1861 and 1862. 

On special examination appellant mentioned no person who sh? 
thought would be likely to know the organization in which tl o 
soldier rendered his first service, or would be able to give informa- 
tion relative thereto in addition to that whicli had been secured, 
except Patrick Flannery, who, she stated, '' used to know my hus- 

Digitized by VjOOQIC 



DECISIONS RELATING TO PENSIONS. 5 

band well and run around with him." Flannery, however, testified 
that he only saw the soldier occasionally ; that he " knew nothing 
about his movements during the war;" and that he did not know 
that soldier was in the Army at any time. 

The reports of the War Department show several enlistments 
during the Civil War of persons under the names of Bartholomew 
and Bartly Coggins, but none of them has been identified as the 
soldier's first enlistment. 

The soldier served under two enlistments in the Civil War. His 
last service was in Company E, Sixth New York Volunteer Heavy 
Artillery; his prior or first service was in an organization which as 
yet has not been identified. 

A widow has no title to pension under the act of April 19, 1908, 
unless her deceased husband served 90 days or more in the Army or 
Navy of the United States during the Civil War and was honorably 
discharged from all his contracts for such service, or, may be held 
and considered, in the administration of the pension laws, to have 
been thus honorably discharged as provided by section 2 of the joint 
resolution of July 1, 1902, as amended June 28, 1906. 

Said section as amended reads as follows : 

That In the ndmlnistratlon of the pension laws any enlisted man or com- 
missioned officer of the Army, including Regulars. Volunteers, and militia, 
or any appointed or enlisted man or commissioned officer of the Navy or 
Marine Corps, who was honorably discharged from any subsequent contract 
of service entered into by him during the late War of the Rebellion, shall be 
held and considered to have been honorably discharged from all previous con- 
tracts of service as commissioned officer or enlisted man previously entered 
into by him with the United States during said war: Provided, That such en- 
listed or appointed man or commissioned officer served not less than six months 
under any subsequent enlistment, appointment, or commission; that his entire 
service under any said subsequent enlistment, appointment, or commission was 
faithful, and that he did not receive by reason of said enlistment, appoint- 
ment, or commission any bounty or gratuity other than from the United States 
in excess of that to which he would have been entitled if he had continued 
to serve faithfully until honorably discharged under any contract of service 
previously entered into by him, either in the Army, Navy or Marine Corps, 
during the War of the Rebellion. 

It appears that the soldier served faithfully under his enlistment , 
in Company E, Sixth New York Volunteer Heavy Artillery; that 
said service was for more than six months, and that lie was honor- 
ably discharged therefrom. It also appears, as before stated, that 
by reason of said contract he received $55 as bounty other than from 
the United States. But, because of the failure or inability of the 
appellant to definitely inform the bureau in what organization his 
prior service was rendered, and such definite information has iw^t 
been obtained from other sources, it can not be shown by the records 
of the War Department that the soldier was honorably discharged 
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from said service, and there is also a resulting failure to show that 
the bounty which he received other than from the United States by 
reason of his subsequent contract for service is less than that which 
he would have received had he continued to serve faithfully under 
his prior contract for service until he was honorably discharged 
therefrom — a fact which must be shown in order that it may be 
held or considered, in the administration of the pension laws, that 
he was honorably discharged from said prior contract for service 
under the provisions of the joint resolution of July 2, 1902, as 
amended. 

An honorable discharge from all military and naval service ren- 
dered by any person in the Civil War being requisite to his widow 
having title to pension under the act of April 19, 1908, on account of 
such service, it follows that all his service must be alleged as the 
basis of her claim under said act. Failure or inability on her part to 
allege any particular service on which her claim must be based with 
such certainty as would enable the bureau to identify the organiza- 
tion in which it ^vas rendered would be as fatal to the allowance of 
her claim under said act as would be her failure or inability to allege 
any service on which her claim was based, and the bureau's consequent 
inability to ascertain the organization or organizations in which said 
service was rendered. For, in such event, the fact of such service 
having been rendered can not be shown by the official records of the 
War Department, and there would be a resulting failure of proof 
of the fact, as it has invariably been held by this department that no 
other evidence than is afforded by said official records is permissible 
to prove one's military or naval service in any claim for pension. 

The decisions of the department in the following cases, viz : Mar- 
garet C. Steele (13 P. D., 288) ; Lavinia McLaughlin (844 P. L. Bk., 
74) ; and William G. Munro (1137 P. L. Bk., 219), all of which are 
cited in the several slips on file made in the course of the bureau 
taking the final action from which the appeal is entered, are nowise 
in conflict with the aforesaid holding of this department or with one 
another. In each of said cases the question was the same as in the 
present case, i. e., whether all service rendered by the soldier in the 
Civil War had been ascertained and identified, or, in other Avords, 
had been properly alleged as the basis of such claim. In the case of 
Steele, and also of McLaughlin, it was held that the evidence satis- 
factorily showed that all service rendered by the soldier had thus been 
alleged. The claimant in each of said claims was married to the 
soldier subsequent to the close of the Civil War, and was not in a 
position to have become personally cognizant of his service in said 
war. Her statement that the soldier had rendered such service in an 
organization other than had been alleged was bas^^d on hearsay, and 
there was no satisfactory evidence to show that she had not definitely 
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alleged all service the soldier had rendered during the Civil War. 
In the case of Munro, however, the claimant — ^the soldier — admitted 
having rendered service other than he had alleged as the basis of his 
claim, viz., under his last enlistment in the Civil War, and did not 
correctly state, in fact refused to state, the organization in which 
said service was rendered, and the bureau was not able to identify it. 
There was, therefore, a consequent failure of evidence to show that 
he had been honorably discharged from all his service in the Civil 
War and to show that he had title to pension under the act of 
June 27, 1890. 

The facts in the present case are analagous to those in the case of 
Munro. The appellant was the wife of the soldier in 1861 and 1862, 
was then living with him and continued to live with him until he 
reenlisted in 1864. There is no doubt that she was in a position to 
have personal knowledge of what she has testified relative to his 
service in 1861 and 1862, his returning home on furlough, and his 
desertion. As to all these matters there is ample corroborating evi- 
dence, and there is little, if any, room to doubt that the soldier 
rendered service in the Civil War other than in Company E, Sixth 
New York Volunteer Heavy Artillery, as alleged. Nor is it contended 
on appeal that he did not render such other service or that he did not 
terminate it by desertion; on the contrary, it is contended that the 
soldier deserted from his first service, but did not intend to desert. 
It is not intended to be understood that the evidence is accepted as 
showing the fact of desertion. It is not necessary for the purposes 
of the claim that it should be so understood. For, as has been demon- 
strated, the fact that such prior service has not been ascertained or 
identified is fatal to the claim, as such fact renders it impossible to 
show^ an honorable discharge from such prior service by competent 
evidence. 

In short, the evidence now on file proves the fact that the soldier 
rendered other service in the Civil War than has been alleged as 
the basis of appellant's claim for pension as his widow; but there 
is absence of evidence showing the organization in which such other 
service was rendered. Such being the facts, it is incumbent upon 
appellant in the further prosecution of the claim either to file luch 
evidence or file evidence showing that in fact such other service was 
never rendered by the soldier. 

It is true that the facts are somewhat exceptional to warrant the 
belief that the soldier's first service can not be identified by further 
special examination of the claim. However, the evidence discloses 
that for some reason the appellant saw fit not to name any person 
with whom the soldier associated who would be able to more defi- 
nitely inform the bureau as to his service in 1861 and 1802. As 
already stated, the soldier had lived continuously in or near Hawley 
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or Scranton, Pa., from childhood until he reenlisted in 1864, save 
while in the service in 1861 and 1862, and the appellant has lived 
in the same locality since her marriage with the soldier in 1856. 
Under such conditions it is probable that, if so disposed, she is able 
to disclose other sources of information as a basis for further investi- 
gation of the claim than she has seen fit to disclose. In the absence 
of such information further special examination would not be 
warranted. 

As no error appears in the action of which complaint is made, it 
is accordingly affirmed. 



Cooper v. Cooper. 

Decided September 12, 1912. 

Division of Pension — Mabbiage — Distbict of Columbia — Btjbden of Pboof. 

AppeUee having established a ceremonial marriage to appellant in the District 
of Columbia, the presumption is in favor of the legality of such marriage, 
and the legitimacy of the resulting issue, and the burden of proof is on the 
appellant who attacks the legality of such marriage, to rebut said presump- 
tion, by showing a prior legal marriage of appellee, that said alleged prior 
spouse was living at the time of the marriage between appellant and 
appellee and had not been divorced from her, and that said alleged prior 
spouse had capacity to marry appellee at the time of any alleged marriage 
to her. 

Laylin, Assistant Secretary. 

The appellant in this case is a pensioner under the general law at 
the rate of $100 a month. He was ceremonially married to the 
appellee in the city of Washington, January 16, 1898, and the mar- 
riage relation de facto continued until some time in March, 1911, 
when the parties separated. Appellee thereafter applied for a divi- 
sion of pension under the provisions of the act of Congress approved 
March 3, 1899. On April 10, 1912, the Bureau of Pensions rendered 
judgment in her favor, finding that the appellant had deserted his 
wife, a person of good moral character and in necessitous circum- 
stances. 

An appeal was entered in behalf of the pensioner and several 
assignments of error in the judgment below were laid. The third 
assignment, however, is the only one seriously requiring consideration. 
The finding that appellant is responsible for the separation of the 
parties is sustained by the weight of the evidence, and her necessitous 
circumstances are not in dispute. Nor is her moral character success- 
fully assailed. 

But it is urged in the third assignment that the bureau erred in 
holding appellee to be the lawful wife of the appellant. And in fur- 
ther subsidiary assignments it is contended that the admissions of 
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appellee as to her prior marriage and certain divorce proceedings are 
binding and conclusive upon her and that the bureau erred in not 
allowing appellant to introduce evidence showing the nullity of his 
marriage to the appellee. 

The facts hardly justify the latter contention. It appears that a 
thorough examination was had and that the parties were afforded 
ample opportunity for the presentation of everything bearing upon 
the main issue. What the record does show may be briefly sum- 
marized : 

The parties were ceremonially married, as above stated, some 13 
years before their final separation in this city. Appellee, prior to 
1898, had married, at least apparently, one Landers, although the 
latter used another name, Patton, in securing the license, as shown 
by record evidence. At the time of her marriage to Landers she was 
the widow of one Allene. She instituted proceedings for divorce 
against Landers and a hearing was had on her bill some time prior to 
her marriage to appellant. But so far as the record discloses, the 
proceeding never culminated in a final decree. Appellant was cogni- 
zant of the facts just recited, save possibly that he did not know that 
a decree had not been rendered ; he maintains that he understood that 
there was a decree. This being so, he undoubtedly intended marriage 
and not an adulterous relation. The evidence also sustains a finding 
that she entered into the marriage relation in the belief, founded 
probably on a misconstruction of the advice of her counsel, that she 
had full legal capacity to contract a remarriage, without any inves- 
tigation as to whether or not a decree had been entered. So, as far 
as good faith is an element, it may be found that the parties intended 
the establishment of a matrimonial status. 

The latter is now assailed by the appellant, even though it does 
cast a stigma upon the children bom to these parties. There is noth- 
ing to sustain his contention except the appellee's admissioji of her 
former marriage to Landers and of her proceeding for divorce from 
the latter — a proceeding never having culminated in a decree as 
stated. There is naught in this admission alone that establishes the 
invalidity of her remarriage. There are other potential elements later 
to be noticed. 

This is the record presented on appeal, so far as it bears upon the 
question of law raised by the third assignment of error. 

First of all, we have a ceremonial marriage entered into between 
these parties in the District of Columbia. It was sufficient for appel- 
lee to prove this fact and to stop at that point. The burden of pre- 
Fenting proof establishing the illegality of that marriage was there- 
upon imposed on appellant. It may be said that he has shown that 
appellee was formerly married and that such marriage was undis- 
solved by any divorce proceeding at the time he entered into the 
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marital status with the appellee. But in the view taken by the de- 
partment, it is not sufficient for his cause to stop at this point. It is 
necessary that an undissolved valid marriage be shown before we can 
find that a legal impediment to his marriage existed. The marriage 
to Landers may have been invalid or it may have been dissolved by 
his death. It is not shown that Landers was alive when the marriage 
between appellant and appellee took place ; and no sufficient presump- 
tion that he was alive is created by the fact that a suit for divorce 
had been instituted. And even were such a presumption to attach, 
there is nothing to show that Landers had legal capacity to contract 
the marriage. The incident of his use of an assumed name in this 
connection is of some little value in suggesting the possibility of lack 
of legal capacity. Furthermore, even if there were evidence in the 
case, and there is none, to indicate a valid subsisting marriage be- 
tween appellee and Landers at the time she married the appellant, 
that marriage may have been dissolved by Landers's death, during the 
cohabitation of these parties, under circumstances permitting the 
coming into existence of a common-law marriage after the removal of 
the impediment. The parties resided in the District of Columbia, 
where a consensual marriage is possible. They certainly cohabited 
with all the appearance and notoriety of marriage subsequent to the 
time when he alleges that he discovered no decree of divorce had been 
rendered. 

In a division of pension case, it is necessary for a pensioner in dis- 
j)ijting the validity of his marriage with the claimant to show some- 
thing more than a possibility that the marriage w^as invalid. The pre- 
sumptions in favor of the integrity of a marriage and of the legiti- 
macy of resulting issue are too strong lightly to be overcome by sus- 
picious circumstances tending to create counterpresumptions, raised 
to effect a shifting of the burden of proof. The defendant must es- 
tablish the nullity of the marriage either by the presentati(m of proof 
that implies but one conclusion or he must resort to the tribunals hav- 
ing full jurisdiction in determining directly the validity of his mar- 
riage for all purposes. A decree thus obtained in the courts, in the 
absence of fraud or collusicm, would constitute a successful defense 
in a proceeding for division of pension. It is not meant that in a 
division of pension case the department has no power to determine 
the nullity of a marriage, where the lex domicili permits the validity 
of a marriage ab initio, to be questioned in a collateral proceeding. 

Hut where, as in the instant case, the jurisdiction of a court of 
ecjuity has been invoked in a direct proceeding to establish the nullity 
of a marriage, the department, in a suit for division of j^ension, will 
not assume to i)r()nounce the nullity of a marriage. The record shows 
that appellant has already instituted a suit to annul his marriage with 
appellee in the Supreme Court of the District of Columbia. He has 
taken the question here under consideration into that ^rum^imd 
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very properly so, for that court has the means of bringing to light 
all the facts upon which the validity of this marriage depends — and 
Its decree will be effective for all purposes. It would be clearly pre- 
sumptuous for the department, in a collateral proceeding, to pass 
upon such issues, particularly in view of the incompleteness of the 
record as to all material facts. Until a decree of nullity has been ren- 
dered, it must accept the marriage as a valid marriage, entitling the 
appellee to a moiety of the pension, if in other respects she be en- 
titled. Being so entitled, as hereinbefore found, the judgment in her 
favor must be and is affirmed. 



Hannah I. Brown (attorney). 
Harry Elkins (claimant). 

Decided Ocioher J7, 1912. 
Fee — Additional Fee — Attorneys — Recognition. 

Where a firm of attorneys lias been paid a fee on issue of a certificate to allow 
pension on account of part of the causes alleged, such flrni. or any individual 
member thereof In his individual capacity, will not be allowed another fee 
for the successful prosecution of the claim for the remaining causes alleged. 
Another attorney, not connected with said firm, nor in collusion with it to 
secure an additional fee, who completes the prosecution of the remaining 
part of the claim not theretofore allowed, is entitled to the fee for such 
service, notwithstanding such attorney is the wife of a member of said firm. 
Case of Marion F. Gitt (6 P. D., 165) is overruled. 

Laflin, Assistant Secretary, 

Hannah I. Brown, of Crawfordsville, Ind., on August 22, 1912, 
entered an appeal from action denying her a fee on tlie reissue of July 
18, 1912, in the claim for pension under the general law of Harry 
Elkins, who served in Company F, Nineteenth United States Infantry. 

In behalf of the soldier on December 28, 1907, S. A. Stillwell, of 
Crawfordsville, Ind., filed a declaration (original) for pension under 
the general law on account of disease of eyes. 

Travis & Brown, of Crawfordsville, Ind., a firm composed of C. M. 
Travis and C. W. Brown, filed February 6, 1910, another declara- 
tion in the claim alleging malarial poisoning, hernia, and disease of 
lungs as of service origin, w^hich contained a power of attorney in 
their favor and under which power they acquired recognition. On 
June 6, 1911, certificate was issued to allow pension on account of 
disease of left eye at $6 per month from filing original declaration 
December 28, 1907, and at $8 per month on account of disease of left 
eye and malarial poisoning from Febniary 6, 1910, date of filing 
declaration first alleging malarial poisoning. On this issue a fee of 
$25 was paid to Travis & Brown pursuant to articles of agreement 
filed February 6, 1910. When approving, June 6, 1911, for allowance 
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of such pension, the bureau rejected the claim as to alleged disease of 
right eye, hernia, and disease of lungs. 

In behalf of the soldier, on June 26, 1911, H. I. Brown, of Craw- 
fordsville, Ind. (presumably this appellant), filed a claim for straight 
increase, and on January 20, 1912, certificate was reissued to allow 
increase in the claim at $12 per month on account of disability from 
disease of left eye, malarial poisoning and resulting disease of rectum, 
from November 29, 1911, date of holding medical examination. On 
this issue a fee of $2 was paid to said attorney for securing straight 
increase. 

On June 26, 1911, C. M. Travis, of the firm of Travis & Brown, filed 
a power of attorney authorizing him, in his individual capacity, to 
prosecute the remaining portion of the soldier's claim — based on 
hernia, disease of right eye, and disease of lungs. On September 11, 

1911, Hannah I. Brown, this appellant, wife of C. W. Brown, of the 
firm of Travis & Brown, filed a power of attorney authorizing her 
to prosecute such remaining portion of the soldier's original claim, 
and on April 20, 1912, she filed medical evidence on which the bureau, 
June 15, 1912, refused to reopen the same. Thereupon she entered 
an appeal June 22, 1912. The bureau, June 28, 1912, receded from 
said action, reopened the claim for readjudication, and on July 18, 

1912, certificate was reissued to allow additional pension on account 
of disease of lungs. She was denied a fee for her service in securing 
such pension on the ground that she was the wife of an attorney 
in the claim who had been paid a fee to render such service. She 
contends for a fee of $25 under articles of agreement filed by her 
September 12, 1911. 

It will be first noted that across the face of the power of attorney 
filed by the appellant September 11, 1911, is written the following: 
" September 6, 1911, I hereby release my attorneyship in this claim 
to H. I. Brown. (Signed) Chas. M. Travis." 

In support of its action, of which complaint is made, the bureiau 
cited in its report on appeal the decision of the department in the 
case, Marion F. Gitt (6 P. D., 196), where the facts were as follows: 
The attorney of record in the claim prosecuted a part of it to a suc- 
cessful termination, and was paid a fee of $25. He continued the 
prosecution of the remaining (unallowed) part of the claim; his 
wife, the appellant, after he was paid such fee, was authorized by 
the claimant to prosecute the same. She was denied a fee on reissue 
to allow additional pension in such part of the claim, and such action 
was affirmed on appeal, the department holding — 

1. That the interests of the husband and wife are Identical, and that a pay- 
ment of a fee to her would practically be the allowance of a fee in excess of 
$25 to the same attorney for the prosecution of the claim. 

2. The service of the wife must be regarded as service in fulfillment of the 
contract of the husband to prosecute the whole claim for a fee ofi^f25. ^^T^ 
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Long prior to its decision in the case of Gitt the department held 
(as it has repeatedly held since) that all causes of disability alleged 
by an applicant and pending at the same time, constitute but one 
claim, whether set forth in one declaration or more than one, and 
that but one fee — ^not exceeding $25 — can be paid to the attorney for 
all services rendered by him in establishing the same, whether there 
is one, or more than one, allowance of pension on account of said 
disabilities. (See Stevens & Co., 2 P. D., 195; Langhome, 2 P. D., 
339; Starkweather, 3 P. D., 76; Dietz, 3 P. D., 302; Stevens & Co., 
4 P. D., 191 ; Id., 5 P. D., 356.) The department also held that when 
an attorney who had been paid a fee of $25 on issue of certificate to 
allow pension in a claim on account of a part of the alleged causes 
entered into a firm, and the firm filed new articles of agreement in 
such claim, no fee could be paid to it for securing additional pension 
on account of any disability or disabilities pending when certificate 
issued on which said attorney was paid a fee and not included in said 
certificate. (See Christian Whistler, Cert. No. 517568, 14 Fee P. L. 
Bk., 598; James P. Rodes, Cert. No. 454853, 18 Fee P. L. Bk., 170.) 

Also, if the appellant had been a member of the firm of Travis & 
Brown when they were paid a fee of $25 in the claim, she would, in 
accordance with the cited decisions, have been obligated to secure 
any additional pension to which the soldier was entitled in that 
claim without any additional fee, and would not have been entitled 
to such a fee, though the soldier had given her a power of attorney 
in her individual capacity to further prosecute the claim. (See 
Patrick McEneany, 8 P. D., 206.) But it is not in evidence that 
appellant was ever a member of said firm. 

■ It is apparent that the principle upon which these cited decisions 
of the department are based afforded no foundation for its decision 
in the case of Gitt, supra, as all of said decisions are based on Ihe 
view that there was a contractual relation between the claimant and 
the attorney contending for an additional fee which barred such at- 
torney's title to more than one fee of $25 for his services in a claim; 
while in the case of Gitt, supra, the appellant, who had not been paid 
a fee, was under no contract to prosecute the claim save the one be- 
tween her and the claimant under which she contended for a fee on 
appeal and with which her husband, who had been paid a fee under 
his contract with the claimant, had no connection whatever. If the 
interests of the said appellant and her husband were identical, as it 
was held they were, they were not so from any contract between them- 
selves, or between them or either of them and the claimant ; and un- 
less they were identical from their relation as husband and wife, they 
were several. That their interests were not identical for such reason 
requires no argument to demonstrate. In fact, no arijument was 
n)ade in the cited decision to show any identity of interest between 
the appellant and her husband in a fee from such relatioiw)r other 
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reason, and it is needless to add that none commends itself to the de- 
partment as sufficient to sustain the rule which was approved in said 
case on the facts as stated therein. 

Unless it appears that this appellant prosecuted the claim or was 
obligated to prosecute it under the contract between the soldier and 
the firm of Travis & Brown, or it appears that appellant by some 
arrangement with said firm procured a contract from the soldier to 
prosecute it in which the firm or a member thereof was to share (such 
an arrangement as would be a device to evade the law) she is en- 
titled to a fee. For it is a well-known rule sustained by numerous 
decisions of the department — in fact, has never been questioned — that 
when several causes of disability are alleged as the basis of a claim 
and pension is allowed therein on account of one, or more than one, 
of said causes — leaving others pending — and a fee of $25 is paid to 
the attorney who secured such allowance of pension, if another at- 
torney comes into the claim and secures further allowance of pension 
(additional pension) on account of any of the causes left pending, he 
may be entitled to a fee of $25. As the evidence shows no contractual 
relation between appellant and the firm of Travis & Brown or any 
member thereof by which the appellant was obligated to prosecute the 
claim under the contract made by said firm with the soldier, and in. 
the absence of evidence showing that said firm or any member there- 
of was to share with appellant the benefit of her contract with the 
soldier, her title to a fee stands on the same footing as that of any 
other attorney who becomes entitled to a fee under the last stated 
rule. 

The department held in David Pifer, Cert. No. 468466 (decision 
dated Sept. 28, 1884, unpublished) in effect, and in John O. McNab 
(7 P. D., 431), in express terms, that — 

•Payment to the attorney of the fee agreed upon is fuU performance of con- 
tract on the part of a claimant for pension, and where this has been made, the 
latter is at liberty to discharge the former from service in further prosecution 
of a claim based on disability not accepted (as of service origin) at time of 
adjudication. 

Clearly then the claimant — the soldier — was at liberty to contract 
with this appellant further to prosecute the claim, as Travis & 
Brown had been paid all the fee to which they could have title for 
prosecuting it under their contract with him, and by virtue of such 
contract with appellant she would become entitled to recognition, as 
Travis & Brown had no rights in the claim which would operate as 
a bar to her recognition. It only remained for the appellant to ren- 
der material service in securing the additional pension allowed, and 
this she did do not only by filing material evidence but also in taking 
other necessary steps to secure allowance of pension in a rejected 
claim. (See John L. Stafford, 7 P. D., HI.) 
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Mr. Travis, of the firm of Travis & Brown, relinquished in favor 
of the appellant such right as attorney as he had in the claim under 
a power of attorney in his individual capacity which he obtained 
fi;om the soldier. Such relinquishment, as has been noted, is written 
on the face of the power of attorney in favor of the appellant. As 
the power of attorney in favor of Mr. Travis conferred no authority 
on him, he being a member of the firm of Travis & Brown, his re- 
linquishment of his right under said power conferred no benefit on 
appellant. The legal effect of such relinquishment was nil and its 
evidential weight was little if anything more than nil to show a 
device by which Mr. Travis, or the firm of Travis & Brown, or Mr. 
Brown, the appellant's husband, was to profit in appellant's con- 
tract with the soldier. Per se it showed that Mr. Travis was cog- 
nizant of the contract between appellant and soldier, as he may well 
have been. But the fact that he, or, even that appellant's husband, 
was, under said circumstances, cognizant of said contract, had less 
probative force to show such device than would the denial of either 
of them of having congnizance thereof. There is no evidence by 
which it is shown that either Mr. Travis or Mr. Brown was to profit 
by such contract, or any intention on the part of either of them or 
the appellant to secure an unlawful fee in the claim. 

For the foregoing reasons the decision of the department in the 
case of Gitt, supra, is overruled, and the action of which complaint 
is made is reversed. 



Carrie J. Clark (widow). 

Decided October 19, 1912. 

Pathological Sequence — Death Cause — Ghbonic Diarrhea — Pernicious 

Anemia. 

Soldier was pensioned for chronic diarrhea from August 27, 1908, which con- 
tinued to his death, March 13, 1911, from pernicious anemia. As diarrhea 
occurs as a symptom in many cases of pernicious anemia, and in such 
cases medical authorities state there is doubt whether it is a cause rather 
than a result of the disease, the doubt is resolved in favor of the claimant, 
and the diarrhea will be accepted as an Important factor in the cause of 
death. 

Laylin, Assistant Secretary. 

Appellant's application for pension as widow of Pearl C. Clark, 
late of Company C, Second New York Volunteer Infantry, was filed 
April 4, 1911, shortly after the soldier died. It was rejected May 2, 
1911, but was afterwards reopened for a special examination, and 
then rejected, January 16, 1912, " on the ground that soldier's death 
cause, pernicious anemia, is not accepted as due to chronic diarrhea, 
for which he was treated in service, and the claimant's manifest in- 
ability to prove that his death was due to his military service." 
From this adverse action an appeal was entered January 27, 1912. 
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The soldier's service covered the period from May 2 to November 
1, 1898, and he was honorably discharged with his company. The 
medical records of the War Department show that he was treated 
on different occasions for acute diarrhea, but no treatment for any 
other disability is shown. In his declaration preliminary to dis- 
charge he claimed that he was suffering from diarrhea, and the sur- 
geon who examined him at that time recorded his statement that he 
was having five stools daily on the average, but described no objective 
evidence of disability. 

On March 26, 1903, the soldier filed a claim for pension, alleging 
disability of service origin from chronic diarrhea and ventral hernia. 
This claim was rejected February 2, 1906, on the ground that a 
ratable degree of disability was not shown from either of the alleged 
affections since the date of filing. Another claim, filed August 27, 
1908, was adjudicated after the soldier died, and the rate of $6 per 
month was allowed for chronic diarrhea from the date of filing to 
the date of his death, March 13, 1911, the accrued pension being paid 
to the widow. 

The medical examination under the soldier's original claim was 
made November 18, 1903. The report thereof shows that he was then 
31 years of age, 5 feet 9$ inches in height, and 148 pounds in weight. 
With reference to chronic diarrhea the conditions were stated as 
follows : 

Tongue coated. Skin pale. Stomach dilated, distended, and tender. IJver 
normal in size but tender. Spleen normal. No piles; rectal mucosa healthy. 
Body well nourished. 

No examination was made under the soldier's later claim. The 
rating allowed was based upon the evidence adduced by the special 
examination, which shows that he suffered from attacks of stomach 
trouble and diarrhea after his discharge. 

In an affidavit, which was executed June 21, 1910, but not filed in 
the Pension Bureau until January 18, 1911, Dr. C. J. Diss stated in 
part as follows: 

He also suflPers from chronic diarrhea, which was contracted during the war 
ill 1898. The diarrhea makes him depressed and weak, interfering with hl.s 
work. At times it is aggravated and necessitates his cessation from work. It 
has caused hemorrhoids. His diarrhea stopped in 1908. but was followed by 
r.nemla, which was so bad In 1909 that he was unable to work for some months. 
I first treated him In 1904, and It extended from then until 1909. I saw him al 
\arlous times, sometimes frequently and at other times at longer lnterv<al8. 

This affidavit was accompanied with an affidavit of Dr. M. Gil- 
christ, in which he stated that he was first called to attend the soldier 
in May, 1910, and found him suffering from intestinal indigestion and 
diarrhea, with intense and very severe anemia ; that after two and u 
half months' treatment the soldier was able to return to work, but re- 
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covery was not complete, and there was a decline in the fall, so that 
on November 8 he returned to his bed and the anemia was more in- 
tense than in the previous illness; that the condition of the blood 
then pointed to pernicious anemia, but the history of the case pointed 
directly to a secondary anemia, due directly to an intestinal condi- 
tion; that at the time of making the affidavit (Dec. 27, 1910) the 
soldier was out of bed, but very weak and unable to work. 

In another affidavit, which was filed April 4, 1911, along with the 
widow's application. Dr. Gilchrist repeated some of his former state- 
mejntts, and further stated : 

Mr. Clark grew worse. The Intestines were very foul and aiitoinfeotlon se- 
vere. He ran a slight evening temperature the last month — ^100° to 101° ; had 
considerable bleeding from the mucous membranes of mouth, a hemorrhage in 
ri'tina of right eye. The picture of a secondary progressive pernicious anemia 
was complete: the cause from the intestines; the Intestinal condition existing 
since Spanish- American War as a chronic diarrhea. • ♦ ♦ He went into 
coma and died March 13, 1911. The cause of his death was as above stated — a 
chronic intestinal infection and diarrhea, resulting in a progressive pernicious 
anemia. 

In November, 1911, when interviewed by a special examiner Dr. 
Diss stated that he had known the soldier for about 15 years ; that 
he saw him around town after his Army service, but did not treat him 
until about 1905; that his first treatment was for chronic diarrhea 
with indigestion; that he did not see him veiy often then, but told 
him what remedies to use; that he could not recall whether the sol- 
dier was anemic when he first treated him, but did remember noticing 
anemia in 1908 ; that in 1909, from spring until fall, the soldier was 
under his care for pernicious anemia ; that " it is reasonable to sup- 
pose that chronic diarrhea might have been the cause of his anemia." 
In response to further questioning, he stated, that he did not recall 
any particlar indications of autointoxication or diarrhea during the 
summer of 1909; that he was sure he went over the soldier's lungs 
and found no tubercular trouble; that " there was nothing tubercular 
in his condition." 

The statement of Dr. Diss that the chronic diarrhea stopped in 
1908 is not in harmony with his later statements, and it is further 
opposed by the testimony of the claimant and others which clearly 
indicates that the soldier suffered from chronic diarrhea more or less 
continuously from the date of his discharge. JVtoreover, according to 
the testimony of Leroy Brown, the soldier's applications for life 
insurance were " turned down " by two or three companies after his 
discharge. 

A certified copy of one of these applications under date of Sep- 
tember 30, 1907, shows that at that time the soldier's statements were 
recorded to the effect that ever since his discharge from his military 
service he had suffered from occasional attacks of diarrhea, which 

58426°-p D-voL 19-13 2 (^ninirrT^ 

Digitized by VjOOv IC 



18 DECISIONS RELATING TO PENSIONS. 

became less frequent and of shorter duration; but in a note which 
accompanied the application the company's medical examiner stated 
as follows : 

I have known him, for 7 or 8 years. The attacks come every 4 to 8 weeks 
and last 7 to 10 days. Bowel is not sensitive. No flatus present and defecations 
do not exceed 4 in 24 hours. The attacks do not prevent him from attending 
to his business at any time. 

The medical examiner also reported that the soldier's appearance 
indicated good health ; aside from " an acute cold, with some cough " 
which had been present " about one year," no marked abnormality 
was described. 

It is only fair to assume that both the claimant and the medical 
examiner made as good a showing as possible in the circumstances. 

Medical authorities show that pernicious anemia is a chronic and 
usually fatal form of anemia ; that its etiology is very obscure, some 
recent writers referring to it as probably of infectious origin; that 
in some cases, preceding the recognition of the anemia, there has been 
more or less prolonged disturbance of gastric or intestinal digestion, 
although the lesions have not usually been so severe as to be con- 
sidered the sole cause of the blood changes. In discussing its rela- 
tionship to chronic diarrhea Cabot states (Osier's Modern Medicine, 
vol. 4) : 

It is well known that diarrhea occurs as a symptom In the course of many 
cases of pernicious anemia; and we may well doubt whether in these cases It 
was cause rather than result of the disease. 

In this case it would appear that any doubt as to a connection 
between chronic diarrhea and the fatal disease should be resolved in 
favor of the claimant. The action appealed from is accordingly 

Reversed. 



Anoemne I^)GrE (wn)ow). 
Decided October 19, J9I2. 

I*ATHOLOGlCAL SEQUENCE — DEATH CaUSE — TYPHOID FEVEB — DISEASE OF HeABT. 

Soldier was pensioned for disease of heart (chronic endocarditis, \fith insuf- 
ficiency of aortic and mitral valves) and died of typhoid fever of uncertain 
duration, having performed his duties as a driver, however, until six days 
prior to his death. In view of the serious character of the disease of heart 
with which he was affected and the fact that such a disease of heart adds 
jrreatly to the gravity of typhoid fever and sometimes determines the fatal 
outcome. It is impossible to eliminate said affection as a material factor In 
the death cause. The doubts in the case are, therefore, resolved in favor 
of the claimant, and the action holding that the typhoid fever was not 
complicated with the disease of heart Is reversed. 

Laylin, Assistant Secretary, 

The claimant's husband, William V. Logue, who served in Com- 
pany D, Thirty-seventh United States Volunteer Infanti^, and Bat- 
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tery G, Sixth United States Artillery, was discharged from the last- 
named organization December 1, 1900, on surgeon's certificate of dis- 
ability on account of " Chronic endocarditis^ with insufficiency of 
aortic and mitral valves." 

He was granted pension September 25, 1901, at the rate of $12 a 
month from December 7, 1900, date of filing claim for same. He died 
September 8, 1910, and his widow filed October 19, 1910, a declara- 
tion for pension. The claim was rejected by the bureau March 23, 

1911, on the ground that typhoid fever, the cause of soldier's death, 
was not due to disease of heart, the -disability for which he was pen- 
sioned, and did not otherwise result from his service. 

An appeal was entered from said action August 22, 1911, and the 
department, in considering the appeal December 27, 1911, concluded 
the evidence then presented did not show that disease of heart was a 
controlling factor in death cause^ but the facts were regarded as 
sufficient to warrant reopening the claim for special examination, 
and the action was reversed for such purpose. 

The special examination was duly made and the claim readjudi- 
cated and again rejected March 4, 1912, on the same ground as before. 

An appeal was entered by the claimant from this action April 17, 

1912, contending that disease of heart was a prime factor in causing 
death; that had it not been for disease of heart he would have cer- 
tainly recovered from the typhoid fever. 

The papers in the case were transmitted to the department by the 
bureau April 23, 1912, accompanied with a report from the Com- 
missioner of Pensions, who says, after discussing the evidence, that — 

When it Is home in mind that soldier was ill with typhoid fever for four 
weeks prior to going to hospital : that while in hospital his temperature ran 
as high as 106.3, with delirium, and there being no record made of any com- 
plication, and It being evident that disease of heart as a factor did not enter 
into the case until after the filing of this claim, it is concludeil that soldier's 
death was due to typhoid fever, not complicated with pensioned cause. 

The evidence discloses the late pensioner continued to perform 
his duties as a driver until the Saturday preceding his death on 
the following Thursday. He visited a physician on Saturday 
morning, who advised him to go to bed, w^hich he did. On Sun- 
day morning he was seen by a physician. Dr. H. N. Abbott, who 
diagnosticated the condition as typhoid fever, and who sent him 
Monday morning to the Samaritan Hospital (Philadelphia), where 
he was treated by one of the internes, Dr. John P. Emich. 

Dr. Abbott testified that he first treated the soldier about a year 
prior to his death. He then discovered that he had a marked valvu- 
lar disease of the heart. He did not treat him for disease of heart. 
When next called to treat him he was suffering with typhoid fever. 
He found him suffering with a very high fever, diarrhea, swollen 
abdomen, and nose bleed, all symptoms of typhoid. TUe lieaut 
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trouble at this time was not more severe than usual. Witness sent 
him to the Samaritan Hospital, where he died four days later. He 
did not see the patient after he sent him to the hospital. He told 
the family to tell the ambulance doctor that he had a weak heart and 
that they should watch the case carefully. He was quite satisfied 
that if the patient had not had a weak heart '' he would have pulled 
through." He was a young man and in the absence of complica- 
tions would have probably survived the attack. Had the patient re- 
mained at home and died under his care he would have certainly 
given heart disease as a secondary cause of death. 

Dr. Emich testified that when he was interne at the Samaritan 
Hospital he treated the soldier for typhoid fever. It is his recol- 
lection that there was some heart trouble complicating the fever. 
However, that was not discovered at fii-st. In fact, heart trouble did 
not enter into the case as he observed until the very last. From 
the fact that the man died so quickly and he learning afterwards 
that he had heart trouble, he, witness, " became of the opinion that 
heart disease was a contributing cause of his death." 

He aoes not remember what was reported to the board of health 
as the cause of death, but he has no doubt but that disease of heart 
was the main cause. 

A copy of a certificate of death filed with the papers shows the 
cause of death was typhoid fever of 25 days' duration. No contribu- 
tory cause is mentioned. 

The date of commencement of the attack of typhoid fever can not, 
of course, be definitely determined, but it probably antedated the time 
when he was compelled to seek medical advice. 

The extent to which the preexisting disease of heart entered as a 
factor in the death cause is impossible to determine with any degree 
of accuracy, and it is merely conjecture to state that if the patient 
had l)een free from disease of heart he would have recovered. The 
high temperature had, of -course, disastrous effects upon the heart, 
and the clinical data obtained by the special examiner from the rec- 
ords of the Samaritan Hospital indicate that treatment was directed 
to that organ as shown by the fact that hypodermic injections of cam- 
phor and strychnia were administered. 

Clinicians have observed that the heart weakens in cases of typhoid 
fever and that endocarditis is not an infrequent complication and is 
often the immediate cause of death. 

Prof. William Pepper says: "The existence of organic disease of 
heart * * * greatly increases the gravity of typhoid fever." 
(A Text Book of the Theory and Practice of Medicine by American 
Teachers.) 

Prof. Ilobart A. Hare says: " There are few, if any, diseases which 
do not have special predilection for the heart muscle or its valves 
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which so gravely interfere with proper circulation as does typhoid 
fever." (Medical Complications and Sequelae of Typhoid Fever.) 

The papers in the invalid pension claim show the soldier's affection 
of the heart was a serious one. The certificate upon which his dis- 
charge from service was based sets out that he was weak and enemic 
and had marked dyspnea on exertion, and when he was examined by 
a board of surgeons heart murmurs were described, and it was stated 
in addition to the valvular lesion there existed hypertrophy with dila- 
tation. Failing compensation was manifested by edema, dyspnea, 
and frequent cough. 

In view of the serious character of the disease of heart with which 
the late pensioner was affected and the fact that such a disease of 
lioart adds greatly to the gravity of typhoid fever and sometimes 
determines the fatal outcome it is impossible to eliminate said affec- 
tion as a material factor in the death cause. The doubts in the case 
are resolved in favor of the claimant and the action of the bureau 
accordingly reversed. 

John J. Colton. 

Decided October 2S, 1912. 

Service — ^Additional Paymaster — Act of February 6, 1907. 

AppeUant was commissioned as major and additional paymaster March 15. 1.S65, 
to rank from February 24, 1865, ordered to report for duty April 22, 1865, 
accepted iand reported for duty April 29, 1865, and was mustered out July 
31, 1865. He was paid as a major and additional paymaster from April 
29 to July 31, 1865, but the only duties he performed during said period 
was as an extra clerk to another paymaster for which he received no pay. 
It is held that he served 90 days within the meaning of the act of February 
6. 1907. 

Laylin, Assistant Secretary. 

Declaration under the act of February 6, 1907, was filed in the 
above-entitled case on February 23, 1907, claim being rejected April 
19, 1907, on the ground of no title, reopening being formally denied 
June 13, 1912, although it is evident the claimant was notified at an 
earlier date that such action would be taken. The appeal which was 
entered June 7, 1912, will be entertained, although it was filed eight 
days prior to the record entry of refusal to reopen, no good reason 
appearing why the case should be stricken from the docket merely 
to have it entered again. 

The claimant has been refused title on the ground that he did not 
serve as a major and additional paymaster for a period of 90 days 
during the Civil War, and the appeal contends to the contrary. 

All the evidence in this case is found in the records, which show 
Mr. Colton was commissioned as major and additional paymaster on 
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March 15, 1865, to rank from February 24, 1865, and was honorably 
discharged July 31, 1865. It further appears that Mr. Colton was 
called upon to tender the usual bond, and when he did so the proper 
authorities "did not file it, the record inferring it was because the 
war was practically at an end. He was never assigned to duty as 
paymaster under this commission. 

He was appointed an extra clerk in the office of the paymaster at 
Philadelphia, Pa., May 30, 1865, and regularly performed the duties 
incumbent upon such a personage, but when oflFered the pay of an 
extra clerk declined to receive such, claiming he was entitled to the 
pay of a major and additional paymaster under his commission. 
This was eventually paid him. 

Notwithstanding he received full pay as major and additional pay- 
master for more than 90 days, it does not and can not alter the fact that 
the services rendered by him as shown by the record were as " extra 
clerk " under an appointment by the paymaster at Philadelphia. He 
did not and was never called on to render this service as a major and 
additional paymaster. 

The appellant is in error when he states : 

He rendered all the service he was ordered to render by Paymaster General 
Brice during the months of May, June, and July, 1865, viz, assisting as pay- 
master another paymaster. 

He did not, as paymaster, assist another paymaster, ai^d he was 
never ordered to do so by any superior officer. According to the 
record, Maj. Bell, a paymaster in the United States Army, on May 
30, 1865, at the instance of the Paymaster General, United States 
Army, " appointed Mr. J. J. Colton an extra clerk," and it was as 
such Mr. Colton performed the services in dispute. 

On September 30, 1865, he addressed a letter to the Paymaster 
General, in which he states he had refused to accept pay as a pay- 
master's clerk because — 

I supposed that might deprive me of paymaster's pay, and as I had been 
serving in tiie pay department in this place for tlie months of June and July, 
1865, I thought, etc. 

This was no claim that in this particular service he had been serv- 
ins: as one paymaster assisting another paymaster. This service was 
that of an extra clerk in a paymaster's office. 

The foregoing: is set forth in order that a full understanding of 
the case may be had as well as because of it the officer has been denied 
?>tatus, and yet most of it has no vital relation to the real issue. 

Mr. Colton was duly commissioned a major and additional pay- 
master on March 15, 1805, to rank from February 24. 1805. He ac- 
cepted the commission and when called upon to produce the usual 
bond he made the tender. It was not filed for reasons alreadv stated. 
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but the mere filing or nonfiling of the bond, especially under tlie re- 
corded circumstances, could in no wise alter the fact that he was a 
duly commissioned major and paymaster. 

He did not perform the work of extra clerk while on furlough or 
on detail, and he was not ordered or assigned as paymaster to do it ; 
in fact, this particular employment had nothing whatever to do with 
his military status which had been fixed by his commission and of 
which he could not rid himself until the Government saw fit to re- 
move it. This it did on July 31, 1865, when he was discharged, and 
it paid him as a major and additional paymaster from the date of 
his commission to the date of his discharge, thus confirming and 
settling his military status. 

He did not during this period engage his time in his personal 
affairs, but, while being practically on waiting orders as major and 
l)aymaster, he was employed in Government work; although it is 
plainly evident that his military status and his pensionable status do 
not arise merely by virtue of the work or kind of work actually done. 
The doing of this work could not possibly take away or alter his 
military status, which was that of a major and paymaster from the 
date of his commission to the date of his honorable discharge. 

The records fail to show Mr. Colton was ever relieved, excused, 
assigned, furloughed, or detailed, directly or indirectly, for any 
period of time while he held his commission from the duties of his 
office, and the fact that the Government did not assign him to any 
special or specific duty directly connected with his commission, but 
allowed him, even invited him, to do the work of a paymaster's clerk, 
can not deprive him of his status as a major and paymaster for which 
he was paid and which carries with it a pensionable status under the 
act invoked. 

The action appealed from is reversed. 



Samuel Geissinger alias Charles Dunbar. 

Decided Novcmher 2U 1912, 
Service — Desertion — Joint Resolution of July 1, 1901 — Bounty. 

Appellant deserted from bis first service, into which he was mustered July 31, 
1861, and never received a discharge therefrom. He reenlisted in another 
organization in December, 1863, receiving $100 State bounty, and was hon- 
orably discharged therefrom June 27, 1865. As he was mustered into the 
service in the organization from which he deserted subsequent to the pas- 
sage of the act of July 22, 1861 (12 Stat. L., 268), he would have been 
entitled to a bounty of $100 had he continued to serve faithfully until 
honorably discharged under his said former contract of service. 
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Held: That as his entire service of over six months under his last enlistment 
was faithful, and he did not receive by reason of said last enlistment any 
bounty or gratuity other than from the United States in excess of that to 
which he would have been entitled had he continued to serve under his 
former enlistment until honorably discharged, he must be held and con- 
sidered to have been honorably discharged from all similar contracts of 
service previously entered into by him with the United States during the 
late Civil War for pensionable purposes under the act of February 6, 1907 
(34 Stat L.. 879), within the meaning of the joint resolution of July 1, 
1901 (32 Stat L., 750), and June 28, 1906 (34 Stat L., 836). 

LayIiIN, Assistant Secretary, 

Samuel Geissinger, alias Charles Dunbar, formerly a private in 
Company G, Sixty-second Pennsylvania Volunteer Infantry, and 
Company B, Sixth Ohio Volunteer Cavalry, filed his declaration 
under the act of February 6, 1907, on March 2, 1907, claim being 
rejected June 8, 1908, on the ground that the record showed he de- 
serted from the Sixty-second Pennsylvania Infantry and that he is 
unable to prove he did not receive, under his second enlistment, 
bounty other than from the United States in excess of that to which 
he would have been entitled had he faithfully performed his first 
contract of service. An appeal was taken and the action affirmed 
in decision promulgated December 21, 1908. A petition for reopen- 
ing was denied June 10, 1910, action being affirmed on appeal in 
departmental decision promulgated June 30, 1910, and on September 
21, 1911, he filed another declaration under the act in question, beino: 
advised under date of September 27, 1911, that said declaration was 
but a duplicate of the former claim and therefore was not entitled 
to consideration. An appeal was entered December 13, 1911. 

The military history of the soldier is as follows : He enlisted under 
the alias of Charles Dunbar July 4, 1861, for three years, serving as 
a private under said enlistment in Company G, Sixty-second Penn- 
sylvania Volunteer Infantry, until he deserted therefrom December 
25, 1862. On December 1, 1863, he enlisted under his true name, 
Samuel Geissinger, as a private in Company B, Sixth Ohio Volun- 
teer Cavalry, being honorably discharged from said organization 
June 27, 1865. 

The act of July 22, 1861 (12 Stat. L., 268), in so far as it relates 
to the present issue, is as follows : . 

Section 1. That the President be, and he is hereby, authorized to accept the 
services of volunteers, either as cavalry, infantry, or artillery, in such numbers, 
not exceeding 500.000, as he may deem necessary. ♦ ♦ ♦ Provided, Tlmt 
the services of the volunteers shall be for such time as the President may direct, 
not exceeding three years nor less than six months, and they shall be disbanded 
at the end of the war. And all provisions applicable to three years' volunteers 
shall apply to two years' volunteers and to all volunteers who have been or 
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may be accepted into the service of the United States for a period not less 
tlian six months, in the same manner as if such volunteers were specially 
named. 

Sec. 5. • ♦ ♦ Every volunteer, noncommissioned officer, private, musl- 
ciiin, and artificer who enters the service of the United States under this act 
shall be paid at the rate of 50 cents in lieu of subsistence. * * * And In 
addition thereto, if he shall have served for a period of two years, or during 
the war, if sooner ended, the sum of $100. 

The particular question now at issue is as to whether or not the 
within soldier would have been entitled to the $100 bounty men- 
tioned in this act had he served out his first term faithfully. 

It appears from authentic data and records that the Sixty-second 
Regiment of Pennsylvania Volunteers was recruited by Samuel W. 
Black under authority granted by the then Secretary of War. The 
order was issued July 4, 1861, the regiment was fully organized and 
officered by July 24, and this soldier, together with other members of 
his company, was mustered in July 31, 1861. 

This soldier then was accepted into the service of the United States 
by muster in nine days after the passage of the act, and it is beyond 
discussion that he was entitled to the bounty or allowance bestowed 
by section 5 of the act. 

The law in this present case, then, is that had this soldier served 
for two years under his first enlistment — having been mustered in 
July 31, 1861, and from which he deserted December 26, 1862 — he 
would clearly have been entitled to a bounty of $100 from the Fed- 
eral Government under the act of July 22, 1861. The evidence tends 
to show he received, on his second enlistment, $100 State bounty; but 
this sum is not in excess of what he would have received had he faith- 
fully served out his first enlistment. The amounts are identical, and 
therefore one can not be in excess of the other. Moreover, the Com- 
missioner of Pensions states there is no ground for supposing Mr. 
(leissinger received any bounty under his second enlistment other 
than the $100 mentioned. 

The decision in the case of Stone (16 P. D., 116) does not apply 
herein, inasmuch as Mr. Geissinger was not accepted into the service 
until nine days after the passage of the act in question, while the 
record shows Mr. Stone was mustered in May 25, 1861, a date nearly 
two months prior to the passage of said act. 

As this case now stands, a proper and the best procedure is to treat 
the soldier's new declaration, filed September 21, 1911, as a petition 
for reopening, and such procedure is hereby ordered. 

The departmental decisions of December 21, 1008, and June 30, 
1910, herein, are overruled. The action appealed from is 

Reversed. 
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Alfred B. Chess. 

Decided December 7, 1912. 

Origin op Disability — Priob Unsoundness — Surgical Operation — ^Aggrava- 
tion OF Disability. 

A disability due to an operation on claimant for the cure of piles by a surgeon 
under whose charge he was during his military service is pensionable, 
notwithstanding said piles existed prior to enlistment. 

Laylin, Assistant Secretary, 

Declaration was filed under the general law in the above-entitled 
case September 21, 1911, wherein it is alleged that claimant, Alfred 
B. Chess, late of the Fortieth Company United States Coast Artillery, 
by reason of an operation for piles in the service and line of duty, was 
injured to the extent that said operation has resulted in a strictured 
condition of the rectum. Claim was rejected June 8, 1912, on the 
ground that the piles which were the cause of the operation existed 
prior to enlistment, and an appeal was entered June 14, 1912. 

Soldier enlisted August 15, 1901, and was operated on for external 
hemorrhoids April 24, 1902, and for internal hemorrhoids March 16, 
1904. He returned to duty and was discharged August 14, 1904. 

In view of the record, a special examination was held, and claim- 
ant gave his testimony in a frank and straightforward manner. He 
admitted he was subject, prior to enlistment, to frequent attacks of 
biliousness, colic, cramps, and indigestion, and when asked if he 
ever had piles prior to enlistment he stated that he had not, so far 
as he knew; but he described conditions and sensations which even 
the ordinary layman would attribute to internal piles. 

He was officially examined by a board of surgeons November 8, 
1911, being reported as 34 years of age, 5 feet 7 inches in height, 197 
pounds in weight, pulse rate and respiration being practically nor- 
mal. The board found one small external pile tumor, three larger 
internal ones, one being ulcerated, and a fissure " posterior to left, no 
fistula, sphincter relaxed, no prolapsus or real stricture." 

Although it is apparent by claimant's own admission that the con- 
dition of his rectum which necessitated the operation in the service 
existed prior to enlistment, yet this does not dispose of the issue 
raised by the appeal, and the claim can not be lawfully rejected on 
such a state of facts, notwithstanding the statement found in the 
report on the appeal, dated July 11, 1912, viz : 

The extent to which the pension laws cover a disability which existed prior 
to enlistment is a mooted question, but is not an issue in this case. 
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This question is, in fact, the real issue, and is not a mooted one by 
any means, but is one which was before the department as early, at 
least, as April 1, 1889, having been raised in the case of Charles T. 
Caldwell, reported in 3 P. D., 37. 

In that case Mr. Caldwell entered the service with an injured left 
hand. During service he was put in hospital for medical treatment 
by reason of other disabilities, and while there a surgical operation 
was suggested by the surgeon in charge and was performed, for the 
purpose of rendering the said injured hand more useful. The op- 
eration, it was alleged, left the hand in a worse condition than when 
he entered the service. The department so found, overruled an 
earlier decision, and held squarely that, under such conditions, a dis- 
ability incurred by reason of the surgical operation was incurred in 
the service and line of duty. The facts in the present case are 
analogous to those in the Caldwell case, and the law is identical — 
applicable alike to either set of facts. 

The unpublished case of Bishop (705 L. B., 248), decided May 31, 
1904, is also in point so far as the basic principles are concerned. 

Mr. Bishop was operated upon during service for appendicitis, but 
the evidence showed that the affection which was diagnosed appendi- 
citis was primarily due to a disease of right kidney which was not 
of service origin. He was pensioned for disabling results of the 
operation, and it was held that such action was lawful. 

In the case under discussion the claimant has been denied status 
upon the theory that the necessity of the operation for piles in the 
service arose by reason of a disability or disease incurred prior to 
enlistment. The holding is untenable in view of the decisions cited, 
if there be a ratable disability directly due to the operation. If the 
operation be the proximate cause of disability, it is immaterial 
whether the remote cause (piles) was of service origin or anteservice 
origin. The claimant, it must be observed, is not claiming a pension 
on account of piles, but for disability resulting from an operation in 
the service; and if he has been ratably disabled by said operation, 
even though the exciting cause existed prior to enlistment, he can 
not be denied a pensionable status for such reason. 

As there is no issue before the department at present as to the 
extent or degree of existing disability from the surgical operation, 
that phase of the case will not be discussed. 

For reasons stated the action appealed from can not be sustained, 
and it is 

Reversed. 
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Charles King. 

Decided December 10, 1912. 

Practice — Act May 11, 1912 — Disability of Service Origin — Medical 

Examinations. 

All claims under section 1 of tlie net of May 11, 1912, by persons who claim 
title to the thirty-dollar rate provided in said act for any person ** who 
served in tlie military or naval service of the United States during the 
Civil War and received an honorable discharge, and who was wounded in 
battle or in line of duty and is now unfit for manual labor by reason 
tliereof, or who from disease or other cause incurred in line of duty result- 
ing in his disability is now unable to perform manual labor," must be con- 
sidered and adjudicated in accordance with the well-established and uniform 
practice of the bureau and the department In claims under the general law 
wherein the question of title to the second grade or thirty-dollar rate is 
involved, that is. through the medical division of the bureau. 

The adjudication of this claim on a certificate of a medical examination made 
two years prior to filing the claim was error. 

Latlin, Assistant Secretary, 

The appellant, Charles Kin^, formerly a soldier of Company C, 
Ninth Iowa Volunteer Cavalry, while in receipt of a pension under 
the general law at the rate of $17 a month on account of disability 
arising from disease of eyes and piles, filed May 15, 1912, a declara- 
tion for pension under the provisions of the act of May 11, 1912, 
alleging that the said causes totally incapacitate him for th\e perform- 
ance of manual labor. 

The bureau, July 8, 1912, rejected said claim on the ground the 
evidence failed to show that he is unable, by reason of disability of 
service origin, to perform manual labor, as contemplated by the act 
of May 11, 1912. 

The claimant in the appeal which was filed July 15, 1912, contends 
said action was erroneous in fact and law ; that the evidence of his 
family physician. Dr. A. O. Williams, and two other witnesses, Jesse 
B. Skinner and Elihu H. Criley, fully sustains his claim. 

The papers in the case were transmitted to the department by the 
bureau July 25, 1912, accompanied with a report from the Commis- 
oioner of Pensions, who says : 

♦ * ♦ The disabilities of service origin set forth as the basis of title are 
rliose for which he is now pensioned under the general law at the rate of $17 
a month, namely, disease of eyes and piles. 

Not all the claimant's impairment of vision is due to dlsiibllity contracted 
in service, there being an error of refraction, which is a serious factor. Making 
due allowance for this, it is believed that the evidence submltte<l is insufficient 
to show that by reason of pensioned causes, disease of eyes and piles, the 
claimant is now unable to perform manual labor, as contemplated by the act of 
May 11, 1912. and the action complained of Is, therefore, adhered to. 
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The affidavit of Dr. A. O. Williams, refeiTed to in the appeal, reads 
as follows : 

I have known Charles King for 30 years. He is at the present time suffering 
from loss of eyesight and piles to such a degree that he is unable to perform 
manual labor. I have had occasion at various times in the past few years to 
prescribe for him while suffering from these ailments. 

Jesse B. Skinner testified as follows : 

That I have been iiersonallj- acquainted with said Charles King for over 30 
years, and have been his neighbor for at least 10 years past; that he is now a 
great sufferer from piles, and his eyesight is very iKX)r. so he can hardly see. 
Said disabilities prevent him from iierforming manual labor alone. 

The other affidavit, that of Elihu H. Criley, is as follows : 

I have been personally and intimately acquainted with the claimant, Charles 
King, for the last 30 yeai*s, and am well acquainted with his present physical 
condition. His eyesight is now very bad, so he can hardly see, and he is greatly 
suffering with piles, and he is now unable to perfonn manual labor on account 
of said disabilities alone. I am not related to him in any way. 

It is noted the adverse action was taken by the bureau in the 
absence of a medical examination of the claimant by an examinin«jr 
surgeon or a board of examining surgeons and that the claim was 
adjudicated without submission of the case to the medical referee for 
consideration and advice. 

As far as the department can determine there is nothing in the evi- 
dence submitted in support of the claim that shows the impaired 
vision testified to is not due to the disease of eyes of service origin, 
or that an error of refraction is a serious factor. 

It is true that an examination made by an expert (oculist) Xovembei' 
10, 1910, under a claim for increase under the general law filed Octo- 
ber 6, 1910, showed the existence then of a not very serious refractive 
error, but it also showed that pterygia existed which encroached 
upon the pupillary space. There is no evidence now offered to show 
that these pterygia have not further extended and caused loss of 
vision. 

*The question involved is technical and can not be determined with- 
out the advice of one well informed in medicine. 

The law authorizing the appointment of a medical reforee in the 
Bureau of Pensions and defining his duties is found in section 4776, 
Revised Statutes, and is as follows : 

The Secretary of the Interior is authorized to appoint a duly qualified sur- 
a^on as medical referee, who. under the control and direction of the Commis- 
siiiner of Pensions, shall have charge of the examination and revision of the 
reiK)rts of examining surgeons, and such other duties touching medical and sur- 
gical questions in the Pension Office as the Interest of the service may demand. 

Tt seems quite evident that this statute was intended to provide 
the commissioner means for determining questions involving medical 
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and surgical matters, and it is equally evident that the question in- 
volved in the case at bar could not be properly determined without 
the advice of the medical referee; in other words, the "interests of 
the service " demanded such consideration. 

• It is not only true that this case should have received medical con- 
sideration, but it must be true of all cases arising under the provisions 
of the act of May 11, 1912, wherein the question of title to $30 a 
month arises, which is predicated upon an inability for the per- 
formance of manual labor from disease or other causes incurred in 
service and line of duty. 

It hardly seems reasonable that any person not educated in medi- 
cine can properly differentiate the results of injuries and diseases of 
service origin from those having no relation thereto or connection 
therewith ; certainly not when the case involves disease of eyes. 

The department is of opinion that all claims under this provision 
of the act of May 11, 1912, should be considered and adjudicated in 
accordance with the well-established and uniform practice of the 
bureau in all claims under the general law wherein the question of 
title to the second grade or thirty-dollar rate is involved — that is, 
through the medical division of the bureau — and such practice is 
hereby directed. 

The lack of a medical examination or consideration operated un- 
justly in this case. So far as the record shows the pterygia (thickened 
masses of conjunctiva) may have in the past two years progressed so 
far as to warrant the allowance of the thirty-dollar rate; certainly a 
certificate of examination made two years prior to filing this claim 
is not sufficient evidence of the present physical condition of the 
claimant. The probability or possibility is distinctly a medical ques- 
tion and should have been considered by that branch of the adjudicat- 
ing force of the Bureau of Pensions. 

The appellant's claim in the view of the department, as expressed, 
was incorrectly and improperly adjudicated to his prejudice and for 
that reason the action is 

Reversed. 



Archibald Hunley. 

Decided December 10, J 9 12. 
Service — Honorable Discharge — Special Act — Construction. 

Appellant enlisted in the military service of the United States August 17, 1861, 
and served until January 25, 1863, when he was arraigned and tried by a 
general court-martial for conduct prejudicial to good order and military 
discipline, was found guilty and sentenced to be confined at hard labor 
during the remainder of his term of enlistment, and said sentence was 
approved and promulgated February IS, 1863. He deserted October 17, 
1863, while under sentence of said court-martial. The Congress of the 
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United States, as appears bj certain committee rei)orts, believing said court- 
martial and sentence to have been wrong and unjust, passed a special act, 
approved March 3. 1891 (26 Stat. L., 1432), providing: " That notwithstand- 
ing the proceedings of the general court-martial convened at the headquar- 
ters of the Third Division of the Seventeenth Army Corps, January 25, 
1863, in the case of Archibald Hunley, late private Company H, Thirtieth . 
Illinois Infantry Volunteers, at Memphis, Tenn., the proper accounting 
officers of the Treasury are hereby authorized and required to audit, adjust, 
and pay all claims of said Archibald Hunley for back pay, bounty, and 
allowances, to which he would have been entitled had he served continu- 
ously and faithfully until the muster out of his company, deducting any 
sum received by him, the said proceedings of said court-martial to be no 
bar to application for and allowance of a pension to said Hunley in accord- 
ance with the provisions and limitations of the i)ension laws." 
Held: That, while said act did not grant Hunley a pension directly, it gave him 
a status so that he could apply for and have such pension allowed as was 
provided for by the pension laws, subject to the provisions and limitations 
of said laws as to rate, commencement, continuance, line of duty, vicious 
habits, etc., waiving a discharge from the service or any other bar incident 
to, or growing out of said court-martial, and put him in the same position 
in which he would have been " had he served continuously and faithfully 
until the muster out of his company " and been honorably discharged. 

Laylin, Assistant Secretary. 

Archibald Hunley enlisted as a private in Company H, Thirtieth 
Illinois Volunteer Infantry, on August 17, 1861, for three years. The 
War Department reports him present to April 16, 1862, and from 
that date to October 24, 1862, absent without leave. The same report 
(August 21, 1893) states that "All charges of absence without leave 
acrainst this man in 1862 have been removed; he was absent sick from 
April 16, 1862, to October 24, 1862." 

It also appears by the same report that he was tried by a general 
court-martial for conduct prejudicial to good order and military dis- 
cipline ; was found guilty and sentenced to be confined at hard labov 
in some military prison, to be designated by the division commandf r 
during the remainder of his term of enlistment, and at the close of 
his term of confinement to be " dishonorably dismissed the service of 
the United States,'' and the proceedings, findings, and sentence a])- 
prbved and promulgated in General Order No. 11, Headquarters 
Third Division, Seventeenth Army Corps, February 18, 1863. Also 
that he deserted October 17, 1863, while under sentence of the general 
court-martial. 

It appears that without having filed a claim for pension this sol- 
dier applied to Congress for relief, and a bill for that purpose was 
introduced and referred to the Secretary of War for report, and that 
The Adjutant General under date of February 17, 1888, made thf* 
following report on said bill: 

To the houornble the Secretary of War. 

Sir: I have the honor to return Honse bill 104, Fortieth (Fiftieth) Couj?reas, 
first session, authorizing the removal of the charge of desertion of being absent 
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without leave and resisting his superior officer and the decision of the said 
iiiilitjiry court-martial upon said charges, and all other charges which appear 
against said Archibald Hunley, late a private in Company H, Thirtieth Regi- 
ir.ent of Illinois Volunteers, transmitted by the chairman of the House Commit- 
tee on Military Aflfairs, and to report that there is no charge of desertion against 
this soldier on the official records, and the charges of absence without leave, 
which formerly stood against him, have been removed by this office, an investi- 
gation having demonstrated such charges were contrary to the facts. 

(Signed) Adjutant General. 

The bill was amended, or a new one submitted, as appears by the 
following from the House report (Fifty-first Congress) : 

Your committee amend the bill by striking out the preamble, and also the 
words in the fourth and fifth lines, viz: "of desertion and being absent without 
leave," these charges having been removed by the Secretary- of War, and with 
these amendments recommend that it do pass. 

The Committee on Military Affairs of the Senate, first session of 
ihe Fifty-first Congress, reported the bill favorably, with an amend- 
ment in the nature of a substitute, and recommended that it pass, 
stating: 

The original bill as offered directed the Secretary of War to set aside and 
declare absolutely null and void the proceedings of a general court-martial. 
Your committee doubt the authority of Congress to declare null and void the 
proceedings of a general court-martial duly convened, and clearly having juris- 
diction of the subject matter and the person before It ; and, without attempting 
all this, proper relief can be afforded to this soldier who has been so unjustly 
dealt with. Congress clearly has the right to require that the pay and allow- 
ances due him be paid to him and to have an honorable discharge Issued to him, 
notwithstanding the proceedings of the court-martial. Your committee believe 
that he should receive his pay uj) to the time his company was discharged, and 
that he should receive a certificate of honorable discharge. 

The bill as finally passed by both Houses and approved by the 
President is as follows : 

Be it enacted by the Senate and Houae of Repreaentatives of the United 
States of America in Congress assembled. That nctwithstanding the proceed- 
ings of the peneral court-martial convened at the headquarters of the third 
division of the Seventeenth Army Corps, January 25, 1S(>3, in the case of Archi- 
bald Hunley. late private Company H, Thirtieth Illinois Infantry Volunteers, 
at Jlemphis, Tenn., the proper accounting otticers of the Treasury are hereby 
authorized and required to audit, adjust, and pay all claims of said Archibald 
Hunley for back pay, bounty, and allowances to which he would have been en- 
titled had he served continuously and faithfully untjl the muster out of his 
company, deducting any sum received by him, the said proceedings of said 
court-martial to be no bar to application for and allowance of a pension to said 
Hunley in accordance with the provisions and limitations of the i>ension laws. 

Approved, March 3, ISiH. 

Thereupon soldier on June 27, 1891, filed a claim for pension under 
the act of June 27, 1890, referring to the court-martial and the act 
for his relief of March 3. 1891. 
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This claim was rejected by the Bureau of Pensions September 21, 
1893, upon the ground that claimant had not been honorably dis- 
charged. 

Subsequently Congress passed a special act directing the Secretary 
of the Interior ** to place on the pension roll the name of Archibald 
Hunley, late a member of Company H, Thirtieth Regiment Illinois 
Volunteers, at the rate of $12 per month." 

This was received by the President January 27, 1897, and not hav* 
ing been returned by him to the House of Congress in which it origi- 
nated within the time prescribed by the Constitution of the United 
States, became a law without his approval, and said soldier was 
pensioned thereunder at $12 per month from February 8, 1897. 

On March 16, 1910, soldier filed a claim for pension under th0 
act of February 6, 1907, which was rejected April 5, 1910, on th& 
ground that he had not been honorably discharged from his only coil- 
tract of service as appeared from the records of the War Depart- 
ment. The claim was reopened on the order of the commissioner 
on February 26, 1912, and again rejected February 29, 1912, " oa 
the ground of no title. The records of the War Department show 
claimant deserted October 17, 1863, while under sentence of a general 
court-martial, and has not been discharged as required to give title 
under act of February 6, 1907," referring to indorsement of the 
c(»nmissioner on slip dated February 21, 1912, which directed that 
the claim be submitted for rejection on last report from the Wir 
Department. 

From this action this appeal was filed March 9, 1912. 

In his report on the appeal, dated March 16, 1912, the Commis- 
sioner of Pensions says : 

The records of the War Department show that soldier's service terminated 
by desertion on October 17» 1863, while under sentence of a general court- 
martial. 

It Is not understood that there is any question as to the correctness of this 
record, but it is urged by appellant that notwithstanding the facts of record, 
the claimant has title to pension by reason of the provisions of private act of 
March 3, 1891 (26 S. L.. 1432). 

The part of said act material to this discussion is as follows : 

• • ♦ "the said proceedings of said court-martial to be no bar to appli- 
cation for allowance of a pension to said Hunley in accordance with the provi- 
sions and limitations of the pension laws." 

It may be remarked here that it would necessitate a somewhat liberal con- 
struction of this act to assume that it could under any circumstances warrant 
the "allowance" of a pension where the provisions and limitations of the 
pension laws were not fully met. It purports simply to remove a bar to 
" application " for allowance of pension, and does not in terms remove any bar 
to allowance. This feature need not, however, be discussed here, as it ia 
not involved in the action by the bureau from which appeal is talcen, and Is 
not urged in defense of same. 
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The position of the bureau is that under the most liberal construction of the 
act It can not be held to have affected any issue not directly involved in the 
** proceedings of said court-martial," and as the desertion of claimant, which 
bars title, was subsequent to such proceedings, it is something entirely outside 
the scope or purview of the act. 

Appellant argues in communications in claim that it was the "intent" of 
Oongress to remove any bar to pension, and it may be admitted that this is true. 
But he malces it very clear in his various statements and citations from con- 
gressional reports and correspondence that Ck)ngress in passing the act had no 
Intention of removing any bar to pension arising by reason of any desertion, 
nAd that it was not understood at the time that the act was intended to accom- 
plish any such purpose. This is true, because there can be no possible doubt 
from what is set forth that Congress believed no such action was necessary, 
and certain provisions directly pertaining to this matter were deliberately 
omitted from the act or bill under the mistaken belief that the War Department 
had taken action which obviated the necessity of action by Congress with 
vegard to that particular matter. So far as concerns the desertion in October, 
1.863, which bars title, It is evident that Congress never had any knowledge of 
same, and it is of course idle to argue that Congress legislated with particular 
regard to a matter of which it was in utter ignorance or that there was 
•'intent " to do something not contemplated and known to be necessary. What 
Congress had in mind undoubtedly was the discharge under the court-martial, 
but there never was such discharge because of the desertion prior to the time 
when such discharge could be had. When it comes to speculating as to what 
would have been the action of Congress had it been fully advised of the facts, 
tt may well be doubted whether It would have authorized pay for full period 
of enlistment had it known that the soldier was not in confinement during all 
this period as contemplated by the sentence of court-martial. Had it known 
tliat he had escaped or deserted from confinement October 17, 1863, and was 
about his own business thereafter, it could hardly be believed that he would 
have been accorded pay subsequent to that date and to August 27, 1864, nearly 
a year during which there was not the merest shadow of a pretense of service 
to the Government, in confinement or otherwise. 

The citations In case prove, if they prove anything, that Congress would have 
removed the bar to pension had it known that such action was necessary, but. 
being misled as to conditions, it actually made no attempt to remove the exist- 
ing bar and deliberately refrained from taking action which might have ac- 
complished this end. The " Intent " of Congress as to this matter was to leave 
It where the records of the War Department left it, and the fact tliat Congress 
was misled and misinformed, and for such reason failed to do what it might 
have done had it been cognizant of the facts does not warrant this bureau's 
reading into the act the provision which It may be assumed would have been in- 
cluded had it been known that it was necessary. 

The " last report from the War Department," dated February 6, 
1912, referred to by the commissioner in his indorsement heretofore 
mentioned, is as follows : 

The War Department letter of February 17, 1888, ♦ • ♦ is correct in so 
far as it relates to any intermediate charge of absence without leave or desertion 
In the case of Archibald Hunley, private. Company H, Thirtieth Illinois In- 
fantry, but that letter is erroneous in the statement that no charge of desertion 
appears against the soldier on the official records, for it is a fact, as set forth in 
the instrument of August 21, 1893, herein, that he is charged on the official 
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records with having deserted October 17» 1863, and that he never thereafter re* 
turned to military control. 

The services of this soldier were not terminated by discharge in February, 
1863, because the court that tried him sentenced him to confinement at hard 
labor during the remainder of his term of enlistment and at the close of his 
term of confinement to be dishonorably dismissed the service of the United 
States. 

While still In the military service of the United States and before his term of 
service expired and while under arrest, he deserted October 17, 1863, as set 
forth In the instrument of this department of August 21, 1803, and never 
returned. 

The soldier was never discharged from the service, either honorably or other- 
wise, and there is no authority in the private act of March 3, 1891, referred to 
within, or in the desertion law of March 2, 1889, under which the War Depart- 
ment can remove the charge of desertion of October 17, 1863, standing against 
the soldier, or issue an honorable discharge in the case. 

It is not necessary to discuss what Congress would have done had 
the War Department reported all the facts in the case. Congress was 
in possession of the fact that appellant had not received a discharge, 
and that the sentence of the court-martial was that he be dishonor- 
ably dismissed the service of the United States, as evidenced by the 
closing part of the Senate report referred to. 

It was also the intent of the Senate committee that reported the bill 
that appellant should receive an honorable discharge, but -the act as 
passed did not so provide ; but, in the opinion of the department, said 
act of March 3, 1891 (26 Stat. L., 1432), did give claimant a status 
to apply for and receive a pension notwithstanding any of the pro- 
ceedings of said court-martial or conditions growing out of the same. 
The sentence of the court-martial, among other things, provided that 
soldier should be dishonorably " dismissed the service of the United 
States," and the act provides that, notwithstanding this, it should 
be no bar to allowance of a pension to said Hunley. 

Congress had the right to grant him an honorable discharge, a 
right to say he should be pensioned without having been honorably 
discharged or without having been discharged at all. 

The commissioner says in his report on the appeal that — 

It may be remarked here that it would necessitate a somewhat liberal con- 
struction of this act to assume that it could under any circumstances warrant 
the "allowance" of a pension where the provisions and limitations of the 
l)ension laws were not fully met. 

If claimant could have fully met the provisions and limitations 
imposed by the pension laws what would have been the necessity of 
any legislation for hig relief? To construe this act as indicated by the 
commissioner would make it meaningless. It must be so construed, 
if construction be necessary, as to give sense and meaning to every 
part thereof. 

The act did not grant Hunley a pension directly, but gave him a 
status so that he could apply for and have such pension allowed as 
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was provided for by the pension laws, subject to the provisions and 
limitations of said laws as to rate, commencement, continuance, line 
of duty, vicious habits, etc., waiving a discharge from the service or 
any other bar incident to, or growing out of said court-martial. It 
put him in the same position in which he would have been " had he 
served continuously and faithfully until the muster out of his com- 
pany '* and been honorably discharged. 

By reason of said court-martial proceedings appellant had not 
received an honorable discharge nor any discharge at all, and Con- 
gress said this shall ^ be no bar to application for and allowance of 
a pension." The desertion while serving out his sentence was but 
incidental to the court-martial and creates no bar to pension, inas- 
much as Congress had waived an honorable discharge, or, for that 
matter, any discharge at all. 

It is therefore the judgment of the department that the rejection of 
the claim for the reason that appellant had not been formally dis- 
charged from the service was error. 

Keversed. 



Roy E. Knight. 

Decided December 18, 191t. 
Pathological Sbquence— Glaucoma — Optio Atboprt— Malarial PoisoNiva 

From September 25, 1903, the appellant was pensioned under tbe general law 
on account of Hialarlal poisoning and dysentery and resulting disease of 
rectum, and he was receiving $10 per month when, June 18, 1906, the rate 
of his pension was increased to |24 per month under a special act of Ck>n- 
gress. His claim filed March 9, 1912, for renewal and Increase of pension 
under the general law, alleging total blindness as a result of malarial poison- 
ing and dysentery, was rejected July 2, 1912. 

The blindness In this case was due to glaucoma and the existing optic atrophy 
followed and was secondary to the glaucoma. There is nothing to warrant 
the acceptance of that disease as a result of either of the affections which 
were accepted as of service origin. 

Laylin, Assistant Secretary. 

This appellant, Roy E. Knight, of Aurora, HI., late private, Com- 
pany I, Third Illinois Volunteer Infantry, is now pensioned under 
a special act of Congress (cert. 1077301) and has received $24 per 
month since June 18, 1906, the date of the approvall of said act. Prior 
to that date he was pensioned under the general law on account of 
malarial poisoning and dysentery and resulting disease of rectum 
and received the following rates: $6 per month from September 25, 
] 903, and $10 per month from December 27, 1905. On March 9, 1912, 
he filed an application for renewal and increase of pension under the 
general law, claiming total blindness as a result of malarial poison* 

Digitized by VjOOQIC 



DECISIONS BBLATING TO PENSIONS. 87 

ing and dysentery. This claim was rejected July 2, 1912, on th« 
ground that a rate in excess of $10 per month is not warranted by the 
degree of disability from the affections for which he was formerly 
pensioned, blindness not being accepted as a residt thereof. From 
this adverse action an appeal was entered July 13, 1912. 

The appellant's service covered the period from April 26, 1898, to 
January 18, 1899, and he was honorably discharged with his com- 
pany. The rolls show him sick in quarters at different times in Sep- 
tember and October, 1898, but the nature of his illness is not shown* 
He was on furlough with his regiment for 60 days from November 
13, 1898. In his declaration preliminary to discharge he claimed that 
he was suffering from diarrhea and cramps, but the surgeons who 
examined him at that time certihed that they found no disability from 
any cause. In his original claim for pension, filed September 25, 
1903, he alleged malarial poisoning and dysentery as of service origin, 
and pension was allowed for these affections, as already shown, 
although dysentery was not revealed by either of the official examina- 
tions and the appellant at the time the first of these examinations was 
made (in October, 1903) had stated that dysentery was not claimed, 
but that chronic diarrhea existed since August, 1898. 

Said examinations showed no enlargement of the liver or spleen 
and but little evidence of disability from either malarial poisoning 
or any affection of the digestive system. The report of the latter of 
these examinations, made in February, 1904, contains a description 
of ocular conjunctivitis and some impairment of vision, but it was 
noted that there was neither synechiae nor opacities and no other 
disease or abnormality of the eyes was found. 

Nearly two years later, in December, 1906, when the appellant was 
examined under a claim for increase of pension, in which total blind- 
ness of left eye and partial loss of sight of right eye were alleged 
as results of malarial poisoning alone, it was shown that both eyes 
bad been operated on for glaucoma, and that the left eye was practi- 
cally blind, while the vision of the right eye was only 2/200. Said 
claim was filed December 8, 1905, and the report of said examination 
was accompanied with an affidavit of Dr. T. W. Woodruff, of 
Chicago, 111., as follows: 

Mr. Roy B. Knight consulted me October 4, 1905, suffering from glaucoma 
of both eyes. This condition was probably brought on by the state of his 
general health. His vision is rapidly falling and is so poor that it is Impossible 
for him to do any work. Two operations have been performed upon his eyes 
with the hope of restoring his vision, but both have been unsuccessful hi that 
respect The prognosis in the case is very bad. 

Following the refusal to accept this condition of the eyes as a re- 
milt of the pensioned affections there was filed, February 10, 1906, 
an affidavit of Dr. (XS. Parker, of Aurora, HI., in which he stated that 
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he attended the appellant in December, 1898, while on furlough, and 
at intervals since that time, for malarial poisoning and frequent bowel 
movements ; that, in his opinion, the appellant's " constitutional con- 
dition is entirely the cause of his present eye trouble — glaucoma." 

This testimony was not deemed sufficient to warrant any change 
of action by the Pension Bureau, and shortly afterwards the special 
act of Congress was passed for the appellant's relief. The report of 
the Senate Committee on Pensions accompanying the bill contains 
this statement : 

Your committee can not concede that soldier's blindness Is the result of his 
disabilities, there appearing to be no case of record In the medical authorities 
where blindness resulted from malarial poisoning. 

The claim in contention, filed nearly six years after the passage of 
the special act, was accompanied with an affidavit of Dr. G. F. Allen, 
of Aurora, 111., another affidavit of Dr. Woodruff, and an unsworn 
statement of Dr. Parker, who it appears is a member of the board of 
surgeons that made the first examination of the appellant under his 
claim for pension. 

Dr. Allen stated that he treated the appellant from December 30^ 
1900, to September 10, 1905, " for an affection of the eyes beginning 
with defective vision and irritation and developing into a chronic 
glaucoma"; that, to the best of his knowledge and belief, this con- 
dition of the eyes " was precipitated and perpetuated by chronic 
malarial poisoning and chronic diarrhea contracted while in the 
United States Army Service." 

Dr. Woodruff stated in part as follows, under date of November 
23,1911: 

Roy E. Knight has been under my care since October, 1905. At that time 
he had an atrophy of the optic nerve of each eye, accompanied by an Increase 
of the tension without any InlQammatory symptoms. This was diagnosed as 
optic-nerve atrophy, accompanied by simple chronic glaucoma. An iridectomy 
was done by me on each eye, but. In spite of this and all other procedures, 
• ♦ * total blindness gradually came on. 

In my opinion, the blindness is the result of the exposure Mr. Knight was 
subjected to while in the Army. The malaria and intestinal diarrhea so under- 
mined his constitution that in his case the optic nerve became affected, causing 
degenerative changes and ultimate blindness. ♦ ♦ • 

The only glaucomatous symptoms present In the case were a doubtful increase 
in tension of the eyes and the cupping of the optic-nerve heads, the latter, no 
doubt, due to a retraction of the nerve fibers from atrophy. I consider Mr. 
Knight's case one of progressive optic-nerve atrophy. 

Dr. Parker repeated some of the statements made in his affidavits 
and further stated that the appellant " became very anemic " fol- 
lowing his attack of malaria in December, 1898, and the anemia per- 
sisted ; that the appellant was under his care with monthly attacks 
of malarial fever until November 5, 1909 ; that " the profound anemia 
Was directly due to the malaria and bowel trouble with the loss of 
blood from the ulcerated piles which were existing during December, 
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1898 "; that " the resulting atrophy of the optic nerve and the glau-^ 
coma are due to the profound anemia." ' 

As already shown, Dr. Parker is a member of the board that made 
the first examination of the appellant and reported but little evidetice 
of malarial* poisoning or any aflFection of the digestive systemi 
Anemia is not mentioned in said report or in an affidavit whicH 
was made by Dr. Parker only a few days after said examination; 
nor is it mentioned in the report of the next examination, in Feb- 
ruary, 1904. 

In December, 1905, after the glaucoma developed and after the 
operations for that disease were performed, however, a "marked 
degree of cachexia " was present. 

It thus appears that the statement or theory of Dr. Parker that 
the optic atrophy and glaucoma are due to profound anemia dating 
from December, 1898, is not borne out by the clinical history. More- 
over, standard medical authorities do not appear to recognize anemia, 
per se, as a cause of either glaucoma or optic atrophy, but optic nerve 
disease is recognized as a rare result of severe malarial infection. 

The recent statement or theory of Dr. Woodruff to the effect that? 
the primary trouble in this case was atrophy of the optic nerves is 
not only in conflict with the clinical history and teachings of pathol-i 
ogy, but opposed to his earlier statement that when he first saw the 
case the appellant was suffering from glaucoma of both eyes, " prob- 
ably brought on by the state of his general health." His original 
diagnosis of glaucoma as an acute or subacute affection must have 
been fully justified or he would not have proceeded to perform two 
operations for the relief of that disease. 

The statement of Dr. Allen purports to show treatment for ah> 
affection of the eyes from December 30, 1900. This would only carry, 
the so-called " defective vision and irritation '' back to about twa 
years after the appellant's discharge, or to nearly three years prior tof 
the filing of his original claim for pension. It is only reasonable to^ 
assume that if he had been suffering from any affection of his eyes, 
that was in any way attributable to his service the same would have 
been alleged in said claim or in his first claim for increase of pension* 
Until the filing of the claim in contention, however, there was no sug-i 
gestion from any quarter that the eye trouble primarily was anything, 
but glaucoma. And ^o far as it may be determined from the evi- 
dence herein the glaucoma developed after February, 1904, when the 
second official medical examination was made. 

The appellant was examined on two occasions under the claitn in^ 
contention, but no material increase of disability from the pensioned 
affections was disclosed. The first of these examinations was made- 
by a board, the other by an ex!pert. The reJ)ort6 of both contain 
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descriptions of glaucoma affecting both eyes, while the ^cpert states 
that there is complete atrophy of the optic nerves. 

Dr. Woodruff has been referred to as '' the author of a textbook on 
thQ eye which is used extensively in the medical schools of the coun- 
try " ; and it is true that he and Dr. Casey A. Wood ai« joint authors 
of a book, '^ The Commoner Diseases of the Eye." On page 463 of 
this book (edition of 1907), in discussing the eye complications in 
malaria, it is stated : 

Malaria: Supraorbital and ciliary neuralgise are the most common eye ^ymp- 
toma * • • Retrobulbar neuritis, as well as more peripheral infection of 
the optic nerre, shown by edema of the papilla, have beoi observed. Retinal 
hemorrhages * * * may be seen. • • * Kipp has described malarial 
keratitis. 

On page 329 it is stated, with refernce to the causes of glaucoma : 

Etiology: Primary glaucoma very rarely appears before 40 years of age, and 
occurs more frequently in women than In men. Grief, worry, shock, and abuse 
of the eyes are exciting causes. The use of mydriatics, especially atropla, 
after the age of 40 is sometimes responsible for attacks in those predisposed 
to the disease, and for this reason they should be used with caution in dderly 
peoi^e. Rheumatism and gout are predisposing causes. 

On the next page it is stated that the retention theory of glaucoma 
is the one now generally accepted by the majority of authorities, and 
that " as the disease advances and the obstruction is not relieved by 
treatment, atrophy of the optic nerve from pressure takes place.'' 

It thus appears (and the observations are confirmed by other 
writers) that optic atrophy may be due directly to both malarial 
infection and glaucoma, but there seems to be no authority for the 
theory that glaucoma is attributable to malarial poisoning, either, 
directly or as a result of disease of the optic nerve. Moreover, it 
appears that vision is not completely lost in malarial affections and 
that in the rare instances where pernicious attacks eventuate in tem- 
porary amblyopia or serious permanent impairment of vision through 
optic neuritis or atrophy the condition has developed during the 
course of the attack or followed it quickly. 

From the history presented in this case it is apparent that the 
optic atrophy followed and was secondary to the glaucoma. There 
is nothing to warrant the acceptance of that disease as a result of 
eiUier of the affections which were accepted as of service origin. In 
the case of Stephen P. Haines, a pensioner under certificate No. 
242270, where it was claimed that glaucoma was due to chronic diar- 
rhea — or rather to the cessation thereof — ^the department pointed 
out that the theory adopted in order to account for that claimant's 
unfortunate condition has no substantial foundation. (See P. L. B. 
1047, p. 263.) 

The action appealed from was without error and it is therefore 
affirmed* 
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Gbobgs a. Groot. 

Decided January 25, 1913. 
PuAcncE-^AcT MjkT 11, 1912— Disability of Service ORmiir — Medical Ez- 

AMIVATieiVS. 

In tbis case a prima facie title to the $80 rate under the first section of the act 
of May 11, 1912, having been establislied foy the evidence called for by the 
Bureau of Pensions and furnished by the claimant, the disabllog cause 
alleged having been previously established as of service origin in line of 
duty, it was error to reject the claim 25 years after the last medical ex- 
amination without another medical examination made through the medical 
division of the bureau and considered by the medical referee. (Case of 
Charles King, No. 10 current decisions to appear in Vol. 19, P. D.) 

LiAYi,!^ J jissistant Secretary. 

George A. Groot, formerly a soldier in Company I, Eighth Ohio 
Volunteer Infantry, Civil War, was granted a pension under the gen- 
eral law on account of a gunshot wound of sternum at the rate of $8 
a month from January 8, 1863, date of discharge from service on sur- 
geons' certificate of disability. 

He was subsequently allowed pension under the act of February 6, 
1907, from February 27, 1907, at the rate of $12 a month. 

While in receipt of this pension he filed May 18, 1912, a declaration 
for pension under the act of May 11, 1912, and was allowed on 
account of age and service $16.50 a month, and that part of the claim 
based upon disability from the wound was rejected by the bureau 
September 9, 1912, on the ground that the evidence failed to show 
that he is unable by reason of disability of service origin to perform 
manual labor, as contemplated by said act. 

The claimant entered an appeal October 4, 1912, reciting the fact 
that he filed his declaration for pension claiming title to $30 a month ; 
and that he was called upon by the bureau to furnish the testimony of 
a physician and two credible witnesses showing whether he was unfit 
for the performance of manual labor by reason of the gunshot wound 
of sternum ; that he complied with the request by sending an affidavit 
of one Dr. D. B. Smith, '^ a reputable physician," and the affidavits 
of two laymen, Thomas Brett and Henry M. Sexton, " honorable and 
reputable men"; that notwithstanding the requirements were met 
the claim was rejected on the ground the evidence failed to show that 
he is unable by reason of disability of service origin to perform 
manual labor as contemplated by said act. 

The appellant further stated that he is unable to understand how 
aueh conclusion was reached; that his witnesses • testified he was 
unable to perform manual labor by reason of the wound of sternum 
and that '' the conclusion of the commissioner means, if it means any- 
thing, that the doctor and the witnesses and myself committed per- 
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jury in making the affidavits we did"; that if the evidence is not 
sufficient to sustain his claim he would be glad to know what would 
be sufficient. 

The appellant further stated there is no intimation on the part of 
the bureau as to what is lacking to sustain his claim and asks, " "Who 
says my disability does not arise from my gunshot wound? Has 
anyone testified that it does not? Has the court received any evi- 
dence contrary to my statement and proof? " 

The papers in the case were transmitted to the department by the 
bureau October 12, 1912, accompanied with a report of the Commis- 
sioner of Pensions, who says in regard to the testimony of Dr. D. B. 
Smith, referred to in the appeal, as follows : 

The description of the wound by Dr. Smith, whose affidavit is filed in the 
present claim, shows its physical characteristics to be the same as those found 
by official examinations under the general law. The affiant describes no 
objective symptoms which would indicate that the wound Is more disabling 
now than It has been for many years past, and it is significant that the claimant 
has not seen fit to make application for increase or renewal and increase under 
the general law for this disability during the past 23 years. 

The bureau can not concede the disability from this wound unfits the claimant 
from manual labor under the act of May 11, 1912, and action, therefore, is 
adhered to. 

Dr. Smith's affidavit in reference to the wound reads as follows : 

The examination shows a scar at the junction of the clavicle with the 
sternum. From the history of the case, as given by Mr. Groot, I am satisfied 
that the bullet, after passing through the thorax, has passed downward and is 
located at present just below the left kidney, and at this point there is decided 
tenderness and considerable enlargement deep seated; that said bullet Is so 
located as to cause much pain in many of his movements and that he suffers 
continually from the effects of it ; that by reason of this location and Its effect 
upon him he is, in my opinion, unable to perform manual labor. 

Affiant further says that Mr. Groot's health in general appears to be very 
good, but the wound, from my examination and knowledge of the case. Is such 
as to wholly unfit him for the performance of manual labor, and his Inability 
to perform manual labor Is the result of the wound and the effect of the bullet 
upon him as before described. 

The lay witnesses, Thomas Brett and Henry M. Sexton, express in 
the affidavits their opinion that the claimant is by reason of the 
wound of sternum unfit for manual labor. 

The record shows the claimant was discharged from service 
because of — 

Gunshot flesh wound one line above right sterno-clavlcular articulation, ball 
penetrating left pleural cavity, where it still remains. This wound was received 
In action at Fredericksburg, December 13, 1862. 

He was first examined under the original claim December 28, 1863, 
when the surgeon certified that the bullet was then "lodged at the 
upper edge of the pelvis, left ilium." 
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When next'examined September 11, 1873, it was certified the bullet 
" lodged in the muscles of the back of the neck, from whence it has 
gravitated to its present position, i. e., in region of the spleen." 

He was next examined by a board of surgeons September 20, 1875, 
when the opinion was expressed that the bullet was "located appar- 
ently in the pleural cavity on the left side in the neighborhood of 
the spleen." 

The same opinion was expressed by a board that next examined 
him October 10, 1877. 

The next examination by a board of surgeons was made July 25, 
1888. This was the last medical evidence filed in the case prior to 
the receipt of the affidavit of Dr. Smith, and there is no other medical 
evidence showing or tending to show the claimant's physical condi- 
tion. 

Upon the last examination a claim for increase was rejected by the 
bureau October 1, 1888, from which action an appeal was filed and 
the bureau in reporting upon same said, under date of April 29, 1889, 
as follows: 

It Is manifest that the issue raised by the appeal is purely a medical question, 
viz, adequacy of rate of pension for degree of disability shown by the evidence 
from the pensioned cause, and it being shown by the record, that the action of 
the office Is based on the professional Judgment of the medical referee, it is 
submitted that the action was not error, ought to be affirmed, and the appeal be 
dismissed. 

The question now presented is the same as that passed upon under 
the said claim for increase and it does not appear from the papers in 
the case that the claimant's title to the $30 rate of pension under the 
act of May 11, 1912, was considered by the medical referee, or the 
medical division of the bureau. 

The surgeon's certificate of disability upon which the appellant was 
discharged from service and the several certificates of examination 
by boards of surgeons seem to show that the gunshot missile remains 
in his body, and it is possible that during the period elapsing since 
the last medical examination by a board of surgeons, 24 years, the 
disability from same has disabled him to the extent shown by the 
apparently discredited testimony. 

The department held in the case of Charles King (vol. 19, P. D., 
advance sheets No. 10) that claims for pension under the disability 
clause of said act must be considered and adjudicated in accordance 
with the well-established and uniform practice of the bureau and 
the department in claims under the general law wherein the question 
to the second grade, or $30 rate is involved — that is, through the medi- 
cal division of the bureau, and for such purpose the iaction appealed 
from is hereby reversed. 
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SiNA Grant (widow). 

Decided January tn, 191S. 

Mabbiaoe — South Cabolin a — ^Pboof. 

Cnaimant was married to soldier by a ceremony about the year 1868, and 
said parties cohabited together as husband and wife from that time until 
soldier's death, about 1885, four children being bom to them. Previous to 
said marriage soldier lived with one Charlotte about a year, and they were 
during said time known and considered by some as husband and wife, said 
Charlotte having subsequently married one Washington and lived witb 
him in the relation of husband and wife until his death, and testified in this 
case that she never was soldier's wife, but just his woman, others testify- 
ing to the same effect 

Beld: That while marriage in South Carolina is a civil contract whereby the 
parties take each other in presenti for husband and wife without any par- 
ticular formality, cohabitation and repute do not constitute a marriage in 
that State, but is only evidence from which it might be inferred that a 
marriage was contracted; but In view of the sworn statement of Char- 
lotte and others that the cohabitation between soldier and herself was not 
matrimonial no presumption of their marriage is created. (Case of Alfor- 
dine Grove, 15 P.D., 540, distinguished.) 

Latlin, Assistant Secretary. 

This appeal, filed July 25, 1912, is from the action of the Commis- 
sioner of Pensions of July 11, 1912, rejecting the claim of Sina Grant, 
filed under the act of June 27, 1890, on May 9, 1891, as the widow of 
Prank Grant, who served in Company F, One hundred and twenty- 
eighth United States Colored Infantry, on the ground " that claim- 
ant is not soldier's legal widow, as at the time of her marriage to 
him he had a wife from whom there was no divorce and who sur- 
vived him." 

The contention of the appeal is that the evidence in the case, 
especially that of the alleged former wife, Charlotte, clearly shows 
that there was no marriage, not even at common law, between her and 
soldier. 

Soldier enlisted March 27, 1865, and was honorably discharged 
October 11, 1866. A short time after his discharge from the service 
he commenced to cohabit with one Charlotte, in South Carolina, and 
continued to cohabit with her for about a year or two, when they 
separated and she married one Washington, with whom she cohab- 
ited until his death, and on June 22, 1893, filed a claim for pension 
as his widow ; but upon being informed that no record of his service 
was found she abandoned her claim in 1896. 

After the separation of Charlotte and soldier he commenced to 
oohabit with claimant, by whom he had one child, and thereafter they 
ei^h joined a church and were ceremonially married about the year 
1868, on the Clydesdale plantation, Beaufort County, S. C. They 
afterwards removed to Savannah, Ga,, where they lived together as 
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husband and wife until soldier's death, about 1885. Four more chil- 
dren were born to them after the ceremonial mftrriage. 

The contention of the bureau is that, under the authorities cited* 
in the Grove decision (15 P. D., 540), and under the decision itself, 
the evidence in this case establishes the fact of a common-law mar- 
riage between soldier and Charlotte, and there being no legal disso- 
lution of such marriage, said Charlotte having survived the soldier, 
this claimant never was the legal wife of soldier. 

As to the character of the cohabitation of soldier and Charlotte, the 
following appears in the testimony : 

Pender Oswell, aged 61 years, testilSed that Charlotte Washington 
was her sister and lived with Frank Grant, but was never married to 
him, and was never recognized in the community in which she lived 
as Ae wife of Frank Grant; that her name was Qiarlottc White when 
she lived with Frank Grant, and that she was married to Henry 
Washington after she left Grant; and that she remembers the wed- 
ding ceremony between claimant and Frank Grant, which was per- 
formed by Rev. Richard Bryan at the church on Huger's plantation. 

The witness on special examination June 22, 1912, testified that 
Charlotte White was her sister, but is now dead ; that she was mar- 
ried but once and that to Henry Washington; that she lived with 
Frank Grant for a year or so before she married Washington; that 
they lived together as man and wife in Beaufort, S. C, and witness 
visited them frequently while they lived together; that they were 
not married and did not claim to be ; that he never spoke of her aa 
his wife nor called her his wife, nor did she hear Charlotte call him 
her husband or speak of him as such ; that they lived together openly 
the same as if they were married and made no secret of it; that 
Charlotte left him after they had lived together about a year and 
afterwards married Washington and Grant afterwards married Sina, 
who is now his widow ; that witness was not present at her marriage, 
but heard about it at the time it happened; that Charlotte had no 
diildren by Grant ; that it was generally understood by their neigh- 
bors that Frank and Charlotte were not married but just living 
together, and she never heard anyone speak of them as man and wife ; 
that, so far as she knew, she did not call herself Charlotte Gra^t while 
she lived with Frank Grant. 

Patience Maxwell testified by affidavit filed August 12, 1911, that 
she knew Frank Grant and Charlotte, who lived with him before he 
married Sina Grant, were not married and never pretended to be 
married, and were not recognized as man and wife in the community 
in which they lived. 

Before a special examiner June 8, 1912, she testified that she did not 
know her exact age, but was a child when Sherman came to Savannah 
and remembered seeing him; that she was then a idave of Joseph 
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Huger, who owned Sina; was present when Sina was married to 
Frank Grant; that she was a big girl theii and remembered the mar- 
riage distinctly; that they were married by Dick Bryant, a colored 
preacher; that she knew nothing about Frank Grant having lived 
with any woman named Charlotte before he married claimant; that 
she remembered making an affidavit in this case, but never said any- 
thing about Grant and a woman named Charlotte living together, 
and did not know she swore to any such thing. 

Steven Hazard testified on special examination that Frank Grant 
had a woman when he first came to the plantation, and before he 
married Sina, whom he lived with as her husband for awhile, whose 
name was Charlotte ; that they lived together a few months and broke 
up and separated. 

Bristo Habersham testified that Grant had a wife when he came to 
Huger's plantation whose name was Charlotte; that they went to 
living together in a house on the plantation and he said she was his 
wife and introduced her as such and Charlotte called him her hus- 
band; that they broke up and shortly thereafter Gr^nt commenced 
living with claimant and he and claimant were afterwards married 
and joined the church. 

Joseph A. Huger testified in 1901 that claimant was a slave of his 
family and resided on his plantation from emancipation until two or 
three years ago ; that so far as he knew Grant was a single man when 
he came to the plantation; that some time after freedom claimant 
and Grant began living together as man and wife and it was generally 
understood that they had been married, and she was borne on the 
plantation pay roll as Sina Grant. 

Thomas Chisholm, a comrade of Grant, testified that he knew a 
woman named Charlotte during his service at Charleston and she 
had a man who belonged to his regiment^ but they broke up and quit 
each other, and Gmnt then took up with her; that **they had each 
other at Charleston first " after discharge, but did not know whether 
or not they were married, but he always understood they were not 
married; that they lived in the same house together as man and 
wife, "and they sure did call themselves man and wife"; that they 
moved to the Clydesdale plantation, where they lived a while, then 
parted, and Charlotte came back to Granville and Frank soon after 
married claimant. 

Lydia Gibson testified on special examination on June 8, 1912, that 
she became acquainted with Frank Grant shortly after the war closed, 
when he came to the neighborhood where she and claimant lived and 
took up with a woman named Charlotte. They were not married, 
and, so far as she knew, had no intention of marrying. They lived 
together a while and then she left him ; never heard them call each 
other husband and wife. After she left, Sina began to live with 
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Grant, and, after they had a child, were married by Dick Bryant, a 
colored preacher. 

Charlotte Washington, to whom it is held soldier married, testified 
before a special examiner at Ridgeland, S. C, July 13, 1901, as 
follows : 

I am about 60 years old; occupation, cook; post office. Ridgeland, Beaufort 
County, S. O. 

I am an applicant for penidon as the widow of Henry Washington, who 
served In the Fifty-fourth Massachusetts Colored Infantry. I can't give his 
company. I knew a Frank Grant soon after the war ended. I met him in 
Charleston, S. C, the second year after our freedom and took up with him and 
lived with him about one year. No, I never knew him by the name of Frank 
Duncan. I never heard him called by any such name, though he once told me 
hfs boss was named Duncan. 

Frank Grant and I went from Charleston to the Rutledge place, in this county, 
and lived there one year. He drank so much whisky and was so no account I 
picked up and left him and never had anything to do with him after that. No, 
we never got married. We Just lived together. I would have married him if 
I could have made a man of him, but he drank so hard I couldn't do so. I let 
him go. No, we had no marriage ceremony. No, we were not considered man " 
and wife. We had no children. No, Just stayed together about one year and 
then separated. I went to Savannah and met Henry Washington and was 
married to him. Frank went to Savannah and was married to some woman ; I 
don't know her name and never saw her. I don't know whether her name was 
Sina or not. No, I have never applied for pension as the widow of Frank Grant. 
I never had enough of a hold on him to do that. I was not his wife, but *' just 
his woman." The niggers on the Rutledge farm understood that. When I got 
ready to leave him I did so, and I got married to Henry Washington by old 
Preacher Murchison at Savannah, Ga. I consider myself the widow of Henry 
Washington. 

It is observed that the foregoing testimony was given after witness 
had abandoned her claim for pension as the widow of Washington, 
and hence her testimony can not be discredited on the ground that 
she was interested in establishing her title as widow of Washington. 
She never made any attempt to prosecute said claim after she was 
informed that there was no record that Washington was a soldier, 
and she had abandoned the prosecution of the claim six years before 
she gave testimony in this claim. 

The position of the bureau seems to be that^ as there is testimony to 
show that prior to soldier's marriage to claimant he lived with Char- 
lotte in the relation of married persons and they were recognized as 
husband and wife, it must be held that they were married. 

Cohabitation and repute do not constitute marriage, but are only 
circumstances from which marriage may be inferred; but where other 
conduct of the parties shows a different intent from that of lawful 
marriage it will require the strongest and most positive evidence of 
marriage. (Augusta Watkins, 6 P. D., 63.) 

It has been mentioned by high authority that it must be borne in 
mind that very often the appearances surrounding those living in 
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illicit intercourse and of married people are identically the same. 
See Breadalbane v. Breadalbahe (L. R., 1 H. L., Sc., 182) ; Floyd v. 
Calvert (58 Miss., 3»^6) ; Goldbeck v. Goldbeck (18 N. J. Eq., 
42-46). 

The presumption of marriage which results from reputation and 
long cohabitation must yield to positive evidence to the contrary. 
(Benavis v. Barba, 32 La. An., 1264.) 

The authorities cited in the case of Alfordne Grove (15 P. D., 540) 
do not sustain the bureau's position in this case. The case of Fryer v. 
Fryer (Rich. Eq., S. C, 85) was largely quoted from. 

Note the following: 

The contract of marriage when completely entered into is a fact Like erery 
other fact it is susceptible of an infinite variety of proof. It may be proved by 
those who witnessed it when it took place. It may be proved by the subsequent 
declarations or acknowledgments of the parties. It may be evidoiced by their 
conduct and the attitude they maintain toward each other and the world. But 
there is a clear distinction between the fact itself of marriage and the evidence 
of that fiict ♦ ♦ ♦ 

I take It to be an indubitable principle that where the character of the inter- 
course in its t>eginning is ascertained the presumption is that the intercourse la 
carried on in the same character unless the contrary is made to appear. 
• * * where, as in this case, it is established that the parties came together 
unlawfully, their continuing together must be considered unlawful until they 
show a subsequent marriage. * * * If parties be found living together as 
man and wife without any account or knowledge of the origin of their com- 
merce, the presumption is in favor of their having been married. « • « But 
when we know the origin of the connection to have been unlawful the continu- 
ance of that connection can never become lawful. 

Marriage in South Carolina is a civil contract whereby the parties 
take each other in presenti for husband and wife for life without any 
particular formality. The law of that State does not differ in any 
particular from the laws of other States where marriage may be en- 
tered into without any particular ceremony. 

The holding of the department in the Grove case in so far as it 
affects this case was as follows: 

Marriage in South Carolina is a civil contract whereby the parties take each 
other in presenti for husband and wife, without any particular formality; but 
proof that two persons lived together as husband and wife is conclusive of their 
marriage if not rebutted. But where a party has contracted u valid marriage 
and then married a second time, cohabitation and acknowledgment of the mar- 
riage relation between the parties to the second marriage is not evidence of its 
validity. 

What better evidence in rebuttal could be required than the state- 
ment of one of the parties to a supposed marriage that there was no 
marriage and none was intended by their cohabitation. 

In State v. Whaley (10 S. C, 500), cited in support of the holding 
in the Grove case, supra, it was stated that — 

The conduct of parties, such as their declarations and actual cohabitatkn* 
may be proved as evidence to infer the existence of a marriage contract, jlt is 
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erroneous to say that such declarations, accompanied by cohabitation, make 
the contract; they are merely circumstances entitled to weight with all other 
circumstances properly bearing on the questions, such weight to be admitted 
with due regard to the legal presumptions affecting the questions. 

Where it is attempted to establish a marriage by evidence of co- 
habitation and repute, the cohabitation must be shown to be matri- 
monial, and the repute, to have its fullest effect, should be uniform. 
(1 Bish. M. & D., sec. 380.) 

In Peet v. Peet et al. (52 Mich., 464) it was said that " reputation 
'is important as evidence to establish the fact of a marriage, but it 
can not disprove an actual marriage. And where there is doubt, the 
presumption should favor a lawful marriage rather than notorious 
immorality." 

In Young's appeal (52 Mich., 592) it was held that — 

A woman who by mutual agreement with the man with whom she was living 
had parted from and released all claims upon him and left the State and mar* 
ried another man can not maintain a claim for widow's allowance against the 
estate of her original companion, as against a woman who in good faith law- 
fully married him, without, at least, showing very clearly that she, the claim- 
ant, had been his lawful wife. 

Also in the case of Waddington v. Waddington (21 Mo. Appls., 
609) it was held that— 

The conclusion is inevitable, from the adjudicated cases, as well as standard 
text writers, that in order to invalidate a second marriage formally entered 
into and proven in actual fact, there must be actual, as distinguished from 
presumptive, proof of the first marriage. 

In another case referred to in 1 Bishop, section 1031, that of Clayton 
V. Hardell (5 Barb., N. Y., 214), it was said that on a question of 
legitimacy, an actual marriage of the parents having been proved, 
the court would not let it be overthrown by showing, on the strength 
of cohabitation and reputation, a preexisting marriage of one of 
the parties. 

If, while three persons are living two of them cohabit matrimo- 
nially, then separate and one of them and the third do the same, and 
this and no more is proved, there is in reason no sufficient ground to 
infer from either cohabitation a valid marriage. (1 Bish. M. & D., 
sec. 1028.) But if under like circumstances the first cohabitation is 
introduced by an actual marriage, there is no ground for presump- 
tion; the second is in law meritricious ; "yet in still other circum- 
stances the first will not be permitted to stand on presumption alone 
against the proven fact of the second " marriage. (1 Bish. M. & D., 
sec. 1029.) The same author says that if the first marriage "had 
continued for many years, always deemed matrimonial, and accom- 
panied by the birth of children, the court — at least, some courts — 
will not suffer the earlier presumption to be overthrown by the lat- 
ter fact, but will hold the first marriage good," referring to Peet v. 

68426^— P D— VOL 19—13 i 
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Peet et al., supra, in which case one David and Deborah Belcher 
lived together as husband and wife, previous to 1847 or 1848, for 
about 20 years and had 13 children, and ceased living together about 
1847 or 1848, and David died in 1860. Peet married Deborah in 
1855, and lived with her about one and one-half years, then, in 1858, 
married Mary and lived with her until his death, in 1880. 

Deborah's marriage to Peet was held illegal, and his marriage to 
Mary legal, sustaining a legal marriage between Deborah and 
Belcher and the legitimacy of their children. This holding sustained 
the last marriage, but held the law to be as heretofore quoted in this 
opinion. 

It is noted that where there has been a long period of cohabitation 
and the birth of children courts are inclined to find a marriage and 
the children legitimate. But in cases like the one under considera- 
tion cohabitation and repute shown for a short time will not be held 
to show a marriage as against a subsequent marriage proved as a 
fact, followed by cohabitation for a long period and birth of chil- 
dren, such marriage relation terminating in the death of one of the 
parties. 

Where marriage is inferred from cohabitation the presumption 
may be destroyed by evidence of the subsequent and long-continued 
separation of the parties. (2 Greft. Ev., sec. 404, citing Vanbuskirk v. 
V. Claw, 18 Johns., 346.) 

Marriage can not be presumed between two persons on the ground 
of cohabitation when this would oblige the presumption of bigamy 
on the part of either. (Id., note (2), citing Case v. Case, 17 Cal., 
598.) 

Persons can not become husband and wife without their mutual 
consent, consent being the very essence of marriage, without which 
a marriage is null and void. Even a mere marriage ceremony can 
not make a man and woman husband and wife. Nor can sexual 
intercourse make a marriage, the parties knowing or intending it to 
be unlawful. 

The intent or consent, it is true, may be inferred from long-con- 
tinued cohabitation and repute, but the weight of evidence of these 
facts depends on the circumstances of the individual case controlled 
by matter happening even after cohabitation ceased, by the cessation 
itself, the contracting another marriage, and the like. 

The fact that Charlotte and soldier separated after a short period 
of cohabitation and each contracted marriage which was only 
dissolved by death is the strongest evidence to rebut any presump- 
tion of a bona fide mutual matrimonial relation between them, besides 
one of the parties to the supposed union solemnly declared under 
oath during her lifetime that there was no marriage. The bureau 
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interprets this as meaning only that there was no ceremony of mar- 
riage. She says, however, that she was never soldier's wife, only 
" his woman " ; that they never were considered husband and wife. 

She was a competent witness against said supposed marriage. 
(1 Bish. M. & D., sec. 1049.) 

Cohabitation and repute do not constitute marriage. Neither can 
people be legally married against their will by operation of law, espe- 
cially where the rights of third parties are not involved. The case 
under consideration is not such as would estop Charlotte from deny- 
ing her marriage to soldier. 

It is held by the department that the evidence and circumstances 
attending this case rebut any inference of a marriage betwen Char- 
lotte and soldier arising from the evidence of their brief cohabitation 
and warrants the holding that claimant is the widow of the soldier 
and her children legitimate. 

Beversed. 



SiLAB F. Fowler. 

Decided February 5, 19tS. 

Practice — ^Acr op May 11, 1912 — Medical Division. 

The only disabiing cause alleged in this claim under the disability clause of the 
act of May 11, 1912, was a yaricocele. which, under the schedule of rates, 
would entitle claimant to but $4 per month, at which rate he was formerly 
pensioned under the general law, and it is manifest that a rate of $30 could 
not be warranted for the same, and the refusal to order a medical examina- 
tion under the claim was proper. 

Latmn, Assistant Secretary. 

The appellant, Silas F. Fowler, served in Company H, Eighty-fifth 
Ohio Volunteer Infantry, from June 9, 1862, to September 23, 1862. He 
filed August 15, 1888, a declaration for pension under the general law 
alleging that while at Camp Chase, Ohio, in August, 1862, he incurred 
a " rupture of left testicle." The disability alleged was found to be a 
varicocele of left side, and upon furnishing the required evidence he 
was allowed pension therefor at the rate of four-eighteenths from 
date of filing. He continued to receive such pension until February 
4, 1892, when he was allowed a rate of $8 a month under the act 
of June 27, 1890, on account of partial inability to earn a support 
by the performance of manual labor by reason of varicocele of left 
side, lumbago, and loss of part of middle and ring fingers of right 
hand. Under a claim for increase filed June 29, 1899, he was allowed 
$10 a month from November 1, 1899, disease of heart being shown 
as an additional disability. The rate was increased to $12 a month 
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under the said act of June 27,' 1890, from December 13, 1905, senile 
debility being approved for as an additional cause for his inability 
to earn a support by manual labor. 

He filed May 20, 1912, a declaration for pension under the provi- 
sions of the act of May 11, 1912, alleging he was " totally disabled 
from labor by disability incurred in service and line of duty for which 
rated under the general law." 

He filed August 22, 1912, an affidavit alleging that he was suffering 
from a varicocele incurred in service and line of duty. An affidavit 
of a physician. Dr. A. E. Smith, was furnished in support of this 
allegation. 

The bureau under date of September 13, 1912, addressed the 
claimant as follows : 

Sib: Your above-entitled claim for pension under the act of May 11, 1912, 
requires medical or other competent evidence showing whether you are now 
unable to perform manual labor by reason of dlsflbllity from varicocele of left 
side, lumbago, loss of part of middle and ring fingers of right hand, and disease 
of heart alone. 

This evidence is required for the reason that the testimony of Dr. A. E. Smith, 
filed with your supplemental application, August 22, 1012, can not be accepted 
as satisfactory, for the reason that it only relates to the varicocele. 

Upon receipt of the above-indicated evidence your claim will receive further 
consideration. 

Whereupon the claimant filed October 1, 1912, the affidavits of a 
physician, Dr. C. H. Stimson, and of two laymen, John W. WoUard, 
and Perry Evans. These affiants testified the claimant was afflicted 
with the disabilities enumerated in the preceding quoted letter. 

By action of the bureau, of October 23, 1912, he was allowed a rate 
of $18 a month based upon his age and service, and that part of his 
claim based upon disability was rejected on the ground the evidence 
failed to show that he was "unable by reason of any disability of 
service origin to perform manual labor as contemplated by the said 
act of May 11, 1912." 

He filed December 12, 1912, additional testimony with a view to 
reopen the claim, but upon the advice of the medical referee the 
bureau held that said testimony did not warrant the issuance of an 
order for his medical examination by a board of surgeons because it 
failed to show the claimant " is unable by reason of causes for which 
pensioned under the general law to perform manual labor." 

The claimant entered an appeal January 29, 1913, contending that 
the adjudication of that part of his claim based upon disability was 
improper; that he has proven by sworn evidence of doctors and others 
that he is " totally disabled from performing any labor on aT;count of 
varicocele, lumbago, and heart failure for which I (he) had been 
rated under general law," etc. 
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The papers in the case were transmitted to the department by the 
bureau January 30, 1913, accompanied with a letter of the Commis- 
ffloner of Pensions as follows: 

In this case claimant has recently been allowed pension under the age and 
service clause of the act of May 11, 1912, at the rate of $18 per month, and 
appeal is taken from the rejection of the claim under the disability clause of 
the act. 

Claimant was at one time pensioned under the general law for disability due 
to varicocele of left side. This is the only disability which has been established 
as of service origin and the highest rnte which has ever been accorded for same 
under the general law is $4 per month. 

In the presentation of the claim the claimant appears to have labored under 
the misapprehension, either that he had been allowed pension under the general 
law for other disabilities or that disabilities other than those of service origin 
could be taken into consideration in determining title to pension under the dis- 
ability clause of the act in question, inasmuch as his own allegations and the 
evidence filed In support of the claim referred to other disabilities and show 
that the greater part of his existing disability for manual labor was due to 
causes other than the varicocele which has been established as of service origin. 
The evidence clearly fails to demonstrate that by reason of varicocele alone 
he is disabled for manual labor wltliin the meaning of the law. 

The claim was originally rejected without action by the medical branch of 
the bureau. Subsequent to the King decision medical action has been had 
which confirms the prior action taken and holds that the medical examination 
in claim is not warranted, as the evidence fails to show that claimant, by rea- 
son of the cause for which pensioned under the general law, is unable to per- 
form manual labor. 

For reasons which have been stated, it is believed that action complained of 
was proper and such action is adhered to. .~ -* 

As the decision upon the question at issue in this claim may liave an im- 
portant bearing upon the subsequent practice relative to these claims, it is 
respectfully requested that the appeal presented be made special. 

As stated by the commissioner the claimant was pensioned under 
the general law for a left varicocele. This was the only disability of 
service origin alleged in his invalid claim under the general law and 
the only one established by the evidence. In his affidavit filed in the 
claim in question he specified that said ailment disabled him and he 
named no other, but the bureau informed him that he must furnish 
evidence that he was disabled not only by the varicocele but also by 
the causes not of service origin; that is, those named in his pension 
certificate issued under the act of June 27, 1890. It is not surprising 
under these circumstances that he labors under a misapprehension 
as to his pensionable status. He would naturally conclude that he 
was entitled to pension for all the disabilities named by the bureau 
in its communication to him of September 13, 1912. 

It is fair to presume that this error was made through a misap- 
prehension of the pathological bearing the varicocele had to the 
other causes named in said letter, as the act expressly excludes all 
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disabilities not of service origin. This procedure further emphasizes 
the importance of a review of all claims under the disability clause 
of said act by the medical division of the bureau as directed in the 
case of Charles King (No. 10 c s. advance sheets). 

Relative to the claimant's title to the $30 rate under the said act, 
it is quite evident without extended discussion, that the varicocle 
(an enlargement of the veins in the scrotum), is not an ailment that 
would render the claimant unable to perform manual labor and he 
has not furnished any evidence even tending to show that it causes 
any such degree of disability. 

The rate fixed by the oflScial schedule for a well-marked varicocele 
under the general law is $4 a month and it goes without saying that 
a disability carrying a fixed rate of $4 a month under the general 
law would not warrant the $30 rate under the act of May 11, 1912. 

The action of the bureau in not ordering the claimant before a 
board of examining surgeons was manifestly proper, as the evidence 
did not prima facie show title to the said rate. Action afl^med. 



Thomas Green. 
Decided February U, 1913, 

Pbactice — ^AcT OF May 11, 1912 — Disability — Medical Division. 

The question whether a disabling cause originating in the service and line of 
duty, alleged as the basis of the $30 rate under the first section of the act 
of May 11, 1912, exists in a degree entitling to said Fate is a medical one 
to be considered primarily by the Medical Division of the Bureau of Pen- 
sions. 

Laylin, Assistant Secretary, 

Thomas Green, who served as a private in Company C, One hun- 
dred and sixteenth United States Colored Infantry, was a pensioner 
under the act of February 6, 1907, at the rate of $12 per month, 
when, on May 15, 1912, he filed a claim for pension under the act of 
May 11, 1912, alleging that he was 71 years of age, that he served in 
the above-named organization from July 1, 1864, to January 17, 
1867; and that he is now totally disabled from performing manual 
labor by reason of wounds received in the line of duty. The claim 
was allowed for age and length of service at $17 per month. This 
action was taken June 1, 1912. 

On June 27, 1912, he filed an affidavit stating that he was unable 
to perform manual labor on account of wounds received in line of 
duty and believed himself entitled to the maximum rate of $30 per 
month under the provisions of said act. 

On July 1, 1912, he filed the affidavit of Dr. J. C. Piles, stating that 
claimant was totally disabled for manual labor due to the effects 
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left from the wounds that he has in his right leg on the tibia and in 
his hip and toe. 

On July 1, 1912, the bureau, referring to claimant's said affidavit 
of June 27, 1912, advised him that from the evidence in his case it 
did not appear that he was unable to perform manual labor by reason 
of the wounds for which claimant was formerly pensioned at $4 per 
month imder the general law, and therefore the rate of $17 per month 
was the proper rate under the act of M^ay 11, 1912. At this time that 
part of the claim asking for the $30 rate had not been briefed nor 
passed upon by the proper division. 

On July 8, 1912, an undated letter from claimant was filed in the 
bureau asking that he be " granted a medical examination to verify 
the fact" (which he claimed had been proven by the testimony ol 
his family physician) that "he was then totally disabled * * * 
and unable to perform manual labor from disease and wounds in- 
curred in the line of duty." 

That part of the claim under the disability clause of said act was 
subsequently briefed and submitted for admission August 8, 1912, and 
approved for rejection on medical grounds (or by the board of review 
as to the medical aspect of case) August 14, 1912, in the following 
language : 

Approved for rejection under disability clause of the act of May 11, 1912, 
on the ^ound that the evidence fails to show that claimant is unable, by reason 
of disability of service origin, to perform manual labor as contemplated by said 
act. 

Claimant was advised of this action August 21, 1912, from which 
this appeal was filed August 26, 1912, wherein he contends that his 
physical condition unfits him for manual labor, stating that " the only 
question is whether rheumatism is due to shell wounds of service 
origin." He also contends that " a medical examination might be of 
value in reaching a just conclusion," and asked " that the necessary 
order be issued, should the evidence now filed be deemed inconclusive." 

Under date of September 14, 1912, he was advised, in reply to his 
" undated letter received July 8, 1912," before referred to, " that medi- 
cal examinations are not held under tJie act of May 11, 1912." 

The Commissioner of Pensions in reporting on this appeal, under 
date of September 25, 1912, among other things, says : 

Axypeal contends that pensioner's physical condition at this time clearly unflts 
him for manual labor and the question is whether his rheumatism Is due to 
the shell wounds of service origin. 

The only disability pensioner has that has been established as of service 
origin is that due to shell wounds of right hip, leg, and great toe, for which he 
was formerly pensioned under the general law at the rate of 4/18. These 
wounds were superficial and manifestly, as demonstrated, have caused but little 
disability, and general rheumatism is not accepted as a result of traumatism 
by the leading medical authorities and is not recognized as a probable result of 
wounds or injuries by this bureau. Pensioner has made no claim for i)en8ion for 
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rheumatism under the general law as an independent disability of service origin, 
nor does he so allege it in connection with this claim. 

The foregoing indicates very clearly that the question here pre- 
sented is (what is termed in the adjudication of i)ension claims) a 
medical one. No medical examination was made under the claim, 
lior was the same considered by the medical division. 

The rejection of the claim, though on medical grounds, was taken 
by the board of review where, under the practice followed for many 
years, approved by the Secretary of the Interior, the legal aspect of 
claims only is passed upon ; that is, as to the origin of an alleged dis- 
ability in line of duty and continuance since discharge, etc, all ques- 
tions of a medical character being considered in the medical division 
of the bureau under the supervision of the medical referee. 

The act of March 3, 1873 (17 Stat. L., 577), now section 4766 of 
the Revised Statutes, authorized the Secretary of the Interior to 
appoint a duly qualified surgeon as medical referee, "who under 
the control and direction of the Commissioner of Pensions sliould 
have charge of the examination and revision of the reports of exam- 
ining surgeons, and such other duties touching medical and surgical 
questions in the Pension Office, as the interests of the service 'may 
demand." 

In Order 68 of the Commissioner of Pensions dated August 16, 
1881, reorganizing the force in the bureau, the following-named divi- 
sions, among others, were announced: (1) Board of Review; (2) 
medical division. In the order it was stated that the duties of the 
officers of the medical division were to " have charge of the work re- 
quired of examining surgeons; to review their reports, and to deter- 
mine the degree of pensionable disability found in invalid claims.^ 
(Digest 1881, p. 248.) 

Order 59, dated August 20, 1881, states : 

The sole function of the review board la to treat cases Judicially upon the 
papers, and after finding upon the law and the facts, cases are then to be re- 
ferred to the medical referee, for his decision upon the medical queBtlons In- 
volved based upon such finding, and he shall then return the same to the review 
board, with his opinions, for its final report. 

In "A treatise on the practice of the Pension Bureau," approved 
by the Commissioner of Pensions November 15, 1882, page 48, para- 
graph 5, the following rule is promulgated : 

Before any claim is legally established, continuance must be shown as a fact 
The degree of disability is a question for the medical reviewer ; therefore in no 
case should " results *' be added to an approval unless continuance of the original 
disability or of a pathological sequence Is shown. Technically speaking, the 
medical reviewer is the judge of pathological sequences, but as the legal re- 
viewer's approval includes continuance as a fact, in a case where more than 
one result is claimed from the disability approved, and if the legal reviewer 
does not approve for continuance as a fact for all the sequences as alleged, it 
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should be Indicated which resnlt is approved in his indorsement on the brief — 
that is, approval may be made on the condition that the medical reviewer finds 
it to be 'a pathological sequence ; or an abstract medical question in regard to 
the sequence may be submitted to the medical referee in advance of the legal 
approval. 

Again, on page 50, it is stated that — 

It is the sole duty of a medical reviewer, under the direction of the medical 
referee, to fix the measure of damages to which the claimant is entitled by 
reason of the disability covered by tiiie legal approval ; that is, to fix the basis 
of the rate of pension, which includes all questions concerning pathological 
sequences arising in the course of the legal approval 

Under the head of " Medical review of claims for invalid pensions 
and medical examinations," page 40 of a '^ Treatise' on the practice 
of the Pension Bureau," approved by the Secretary April 9, 1898, 
paragraph 7, it is stated that — 

When no medical examination has been made of the claimant within three 
years of the time of adjudication of the claim, It will not be admitted without 
another medical examination; 

and on page 105, paragraph 1, it is stated that — 

The rules which govern the review of claims under the general law will 
apply to claims under the act of June 27, 1S90. 

On page 95 of said Practice, paragraph 8, it is stated that — 

Claims filed under the act of June 27, 1890, will not be adjudicated upon a 
certificate of medical examination made under the general law prior to the 
date of filing the application under the act of June 27, 1890; in such cases 
another medical examination will be ordered under the pending claim. 

This, while being necessary in all original claims under the act of 
June 27, 1890, for the reason that disabilities for causes other than 
those considered under a general-law claim will be taken into account, 
might not, under certain conditions, be required under the act of May 
11, 1912, unless a new disability of service origin was alleged which 
had never been considered under the general law, in which case it 
would be necessary to prove it up as under the general law and have 
the medical features passed upon by the medical division. 

Under Order No. 74, approved by the Secretary of the Interior 
October 21, 1903, it was provided that in claims for increase where, 
from the nature of the disability in any particular claim and the 
history of the case, as shown by previous medical examinations, a 
reasonable presumption obtains that there had been no material 
increase in the pensioner's disability since the date of his last exami- 
nation, the propriety of at once ordering a medical examination 
would be considered if claimant furnished competent medical evi- 
dence showing definitely his physical condition from all causes for 
which he is pensioned, if under the general law, or showing the 
extent to which he is incapacitated for earning a support by manual 
labor from all causes combined, if under the act of June 27, 1890, 
and not otherwise, 
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In such cases where the evidence filed was not deemed sufficient to 
warrant the belief that a medical examination would or could show 
an increased disability or incapacity to earn a support, a medical 
examination was refused, which was equivalent to a rejection of the 
claim for increase. In all such cases, however, the uniform practice 
has been to have these questions considered in the medical division. 

Of course there is a difference in claims for increase and claims 
under the disability clause of the act of May 11, 1912, in that increase 
can only commence from the date of the certificate of the examination 
held under the claim. In any case the degree of disability for pen- 
sionable purposes is a medical question as heretofore understood and 
held by the bureau and the department, and should be considered and 
adjudicated through the proper channel — ^the medical division, as 
held in the case of Charles King, No. 10, current decisions, to appear 
on page 28 of volume 19, Pension Decisions. 

The notice to claimant in this case stating ^' that medical examina- 
tions are not held under the act of May 11, 1912," unqualified, can 
not receive the sanction of the department, especially in a case of tlie 
following character, viz: A claim is filed under said act claiming 
the $30 rate by reason of a wound received in battle or in line of duty 
in the service, describing it, and disability from disease contracted 
in the service in line of duty, and incurrence of the same in the service 
and line of duty and continuance from discharge is shown, this being 
the first and only claim filed by the applicant, and approved by the 
board of review, the question, then, still remains, Is the claimant, by 
reason of these causes, or either of them, now unfit for manual labor " 
by reason thereof, or " is now unable to perform manual labor? " 

Under the practice in all cases of a similar character a medical 
examination has been deemed necessary to ascertain the extent or 
degree of the disability accepted as of service origin. There ap- 
pears no reason why a medical examination should be dispensed 
with in such a case when required in original invalid claims under 
the general law or the act of June 27, 1890. The same rule should 
govern the determination of the necessity for medical examination 
in all cases. Under the general law an examination is necessary, 
not only to determine the degree of disability resulting from the 
alleged cause or causes but to differentiate between the disability 
due to the causes of service origin and those due to other causes, 
and in the case of a claim under the act of June 27, 1890, to de- 
termine the degree of incapacity to earn a support independent of 
the disability resulting from vicious habits. 

Then there is the question of results, as in this case, where rheuma- 
tism is claimed as the result of shell wound of right hip, leg, and 
great toe. This is a medical question, and under the practice fol- 
lowed for many years should be submitted to the medical division 
of the bureau. 
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Of course, under the law the action of the medical referee is sub- 
ject to the approval of the Commissioner of Pensions and the Secre- 
tary, but no instance is recalled where either the commissioner or 
the Secretary, since a medical referee has been provided for, has 
undertaken to adjudicate and pass upon a medical or pathological 
question previous to receiving the judgment of the medical referee 
on the question. 

A definite rule as to when a medical examination is warranted 
can not be laid down, but it is believed that no radical change in the 
practice governing cases under other laws when pensions are al- 
lowed for disability should be applied to the act of May 11, 1912, 
but these questions should be considered in the medical division 
before final action. It is always, under any law, for that division 
in the first instance to determine whether the claim asserted re- 
quires investigation through a medical examination. 

The claim under consideration is based on disability of service 
origin and results, requiring professional medical skill to determine 
the pathological relation of the alleged resulting disability to the 
accepted cause of disability of service origin and the degree of the 
existing disability therefrom, if pathological sequence is susceptible 
of establishment. Both questions are for the medical division, and 
it was error to adjudicate the case without reference to and action 
by that division. If appellant's theory as to the relation between 
disability of service origin and other disabling factors can not be 
sustained on medical authority, the case undoubtedly will end there. 
If in whole or in part the pathological contention can be conceded, 
then the question of degree of disability attaches. This may be 
determinable without a medical examination; on the other hand, a 
medical examination may be required. So every question is a 
medical question, for the consideration of the medical division, in 
order that no injustice be done either to the claimant or to the United 
States. 

The judgment is reversed on the authority of the decision in the 
Charles King case (19 P. D., 28), and the case is remanded for re- 
adjudication in accordance with the directions in that decision. 

Reversed. 

Oscar F. Heath. 

Decided March 10, 1913. 

Sebyice — Honorable Discharge — Faithful Service — Joint Resolution of 
July 1, 1902— Acts of May 11, 1912, February 6, 1907. and June 27, 1890. 

Soldier deserted the United States service under his second and third enlist- 
ments, but the charge of desertion from the service under his third and 
last enlistment was removed and an honorable discharge therefrom was 
granted him under section 1 of the act of March 2, 1889 (25 Stat. L., 869). 
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Held: That tlie removal of the charge of desertion from his last service and 
granting him a discharge therefrom under the provisions of said act of 
March 2, 1889, does not bring his claim under the act of May 11, 1912, within 
the remedial provisions of the joint resolution of July 1, 1902 (32 Stat. L., 
750), for the reason that his entire service under his said last contract 
and enlistment was not faithful within the meaning of said resolution, 
and he can not be deemed to have been honorably discharged from the 
entire service he contracted to render during the War of the Rebellion ; It 
being also held that any person not having a pensionable status under 
the general law, section 2 of the said act of CJongress of June 27, 1890, 
or the act of February 6, 1907 (34 Stat. L., 879), can not have status under 
the act of May 11, 1912. 

Laylin, Assistant Secretary. 

In the above-entitled case claimant filed his declaration under 
the act of May 11, 1912, on June 1, 1912, claim being rejected Septem- 
ber 30, 1912, on the ground of no title, in that he deserted from Com- 
pany I, Ninth Kansas Volunteer Cavalry, reenlisted in Company A, 
Twenty-first Kentucky Volunteer Infantry, and that his entire serv- 
ice under the last enlistment was not faithful. An appeal was 
entered October 7, 1912. 

This claimant has filed declai'ations for pension under the acts 
of June 27, 1890, and February 6, 1907 ; they have been rejected and 
such action has been sustained by the department on three different 
occasions. (18 P. D., 363.) 

It appears from the record that claimant enlisted in Company C, 
Seventh Kansas Volunteer Cavalry, September 5, 1861, being dis- 
charged October 11, 1862. He reenlisted in Company I, Ninth Kansas 
Volunteer Cavalry, February 3, 1863; he deserted therefrom on 
November 1 of the same year, and his petition for honorable dis- 
charge has been denied by the War Department. He enlisted as a 
substitute in Company A, Twenty-first. Kentucky Volunteer Infantry, 
August 27, 1864, and deserted therefrom June 20, 1865. This charge 
of desertion has been removed and an honorable discharge granted 
him as of June 20, 1865, under the act of March 2, 1889. 

The department, in each of its three decisions, discussed the law 
of the matter at length, citing as precedents and authority its deci- 
sions in cases of Gilbert (16 P. D., 879) ; Snell (15 P. D., 437) ; 
Stuart (14 P. D., 502) ; Brush, alias Avery (17 P. D., 73) ; and 
Shelton (18 P. D., 122). 

It may be laid down as an indisputable proposition that so far as 
desertion affects the pensionable status of a claimant under the acts 
of June 27, 1890, and February 6, 1907, taken into consideration with 
the joint resolution of July 1, 1902, so in exactly like manner does 
it affect his pensionable status under the act of May 11, 1912. There 
is no difference whatever, so far as underlying principles are con- 
cerned. 
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It is contended, in effect, in this appeal and in others not yet con- 
sidered, as well as in some lately before the- department, that the act 
of May 11, 1912, is a law sui generis, not affected by previous legis- 
lation; in fact, the attorneys herein assert that while this soldier 
has been denied title under the acts of June 27, 1890, and February 6, 
1907, yet the act of May 11, 1912, gives him title independent of any 
other statute. 

This position can not be successfully maintained, as will be seen 
when the question of status is considered and understood. The act 
of May 11, 1912, creates no original status. It is not an act which pur- 
ports to create a status, and upon analysis it will be found that unless 
one has a pensionable status under some other law he has none under 
this act. It is not necessary that a status be already established, nor 
need he now establish it under some other law ; it is enough that he 
has one which can be so established. So far as his pensionable status 
is concerned he can establish one under the act of May 11, 1912, as 
well as under some other law. 

The act of May 11, 1912, embraces two classes, viz: First, those 
entitled to pension, certain essentials being proved, by reason of age 
and length of service, rating varying in amount and to be determined 
by the necessary proof set forth in said act ; second, those entitled to 
a rating of $30 per month, certain essentials also being proved, by 
reason of disabilities contracted in the service and line of duty. Each 
of these classes, so far as right to pension is concerned, already had 
a pensionable status by reason of legislation in force at the date 
of the passage of the act under discussion. 

One may never have sought pension by reason of disabilities in- 
curred in the service and line of duty and still have a clear right to 
one under the general law. He may also have a pensionable status 
under the act of May 11, 1912, because of disabilities incurred in the 
service and line of duty, and he may prosecute his claim equally as 
well under the act of May 11, 1912, as under the general law, provided 
always he claims a rating of $30 per month, which is the only dis- 
ability rating mentioned in the act of May 11, 1912. As soon as his 
pensionable status is established the question is then only one of 
degree of disability and rate therefor, as set forth in the law under 
which he prosecutes his claim. 

He may never have even applied imder the act of Jime 27, 1890, or 
February 6, 1907, and still have a valid claim by reason of age and 
length of service under the act of May 11, 1912, his rating being 
dependent upon the schedule set forth in said act. In all events, 
however, his status must be such that it would be clear under some 
other act than that of May 11, 1912. 

To reiterate : If one is without a pensionable status under legisla- 
tion in force on May 10, 1912, he has none under the act of May 11, 
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1912. The converse of this proposition will not be discussed, as it 
does not enter into the premises. 

The act in question is not one sui generis. It does not stand by 
itself as an independent law. It is part and parcel of the whole 
system of pension legislation, and is confined largely, if not wholly, 
to an increase of rates, a pensionable status in any event having been 
invariably created by previous legislation. It does not, either directly 
or by implication, create any new or original pensionable status. 

The department finds no error in the action complained of, and it 
is affirmed. 



Joseph L. Wiixiams. 

Decided March 10, 1913. 

Declarations — Act May 11, 1912 — Allegations. 

A declaration for pension alleging that the applicant was 69 years of age, pen- 
^oned for disability incurred in the military service of the United States 
while serving in a military organization therein mentioned ; that he had an 
active service of three years, six months, and two days, and believes him- 
self entitled to an increase of pension on account of increase of disability 
for which " pensioned due to age and increase of disabilities growing out 
of said causes," alleges facts sufficient to put the bureau on notice of appli- 
cant's intention to apply for pension under the act of May 11, 1912, and it 
was error to adjudicate said declaration as one for increase under the 
general law. 

Laylin, Assistant Secretary. 

The appellant, Joseph L. Williams, is in receipt of pension under 
the general law at the rate of $17 per month on account of disability 
from chronic diarrhea and resulting indigestion and disease of rec- 
tum. He filed, May 18, 1912, a declaration for pension. The bureau 
adjudicated the claim as for increase of pension under the general law 
and rejected it August 28, 1912. An appeal was entered September 
21, 1912, contending that such action was error, as the declaration was 
filed under the act of May 11, 1912. 

The declaration reads as follows: 

DECLARATION FOR THE INCREASE OF AN INVALID PENSION. 

State of Washington, County of Stevens, 88 : 

On this 14th day of May. A. D. one thousand nine hundred and twelve, per- 
sonally appeared before me, a notary public within and for the county and 
State aforesaid, Joseph L, Williams, aged 69 years, a resident of Kettle Falls, 
county of Stevens, State of Washington, who, being duly sworn according to 
law, declares that he is a pensioner of the United States, enrolled at the Topeka, 
Kansas, pension agency at the rate of seventeen dollars per month, by reason 
of disability from chronic diarrhea and resulting indigestion and disease of 
rectum, incurred in the military service of the United States while a private In 
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Company I, 9th Regiment Kansas Volunteer Cavalry. That he believes himself 
to be entitled to an increase of pension on account of the increase in the dis- 
ability for which already pensioned due to age and increase of disabilities 
growing out of said cause. 
That he was in the active service three years six months and two days. 

The declaration alleges all facts showing title to increase of pension 
under the general law and, with the exception of an honorable dis- 
charge, all facts showing title to pension under the act of May 11, 
1912, but does not mention either law. 

It is a requisite to all good pleading that the matter pleaded (the 
facts alleged) be sufficient to avail the party who pleads it. The 
practice in pension claims aims to conform to the principles of good 
pleading. There is no doubt that an honorable discharge is a requi- 
site to title to pension under the act of May 11, 1912, on account of 
service and age, and hence the appellant's declaration is defective as 
an application for pension under said act under strict rules of 
pleading. 

But what is the actual practice adopted by the bureau in the ad- 
judication of claims under the act of May 11, 1912, relative to the 
sufficiency of allegations of fact showing title to pension under said 
act? 

In the claim of Joseph Roberts, Company H, One hundred and 
fifty-fourth Illinois Volunteer Infantry, certificate No. 518490 
(docket No. 140412, decided Feb. 28, 1913), the declaration contained 
the following statement : 

That he makes this declaration for the purpose of being placed on the pension 
roll of the U. S. under the provisions of the act of May 11, 1912. 

Said declaration was drafted on a form — such as was used by this 
appellant in the present claim — like an application for straight 
increase under the general law with the exception of words above 
quoted. It did not contain an allegation of honorable discharge, a 
service of 90 days, or date of enlistment or discharge. The claimant 
(Roberts) was not called upon to amend the declaration. The claim 
was adjudicated under the act of May 11, 1912, though the declara- 
tion failed to allege facts sufficient to show title to pension under 
that act and though it was a valid declaration for increase under 
the general law. But what the declaration did contain was a clearly 
expressed intention of filing under the act of May 11, 1912, and the 
bureau, under its liberal practice, very properly adjudicated the 
claim under said act. 

But did not this appellant clearly manifest his intention of apply- 
ing for pension under the act of May 11, 1912? He alleged that " he 
* believes himself to be entitled to an increase of pension on account of 
increase in the disability for which already pensioned due to age 
and increase of disabilities due to said causes." This allegation was 
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presumably an attempt to show title under the disability clause of 
the act of May 11, 1912. It was followed by a statement of the years, 
months, and days he served in the Civil War. 

If appellant correctly stated his age and length of service he was 
entitled to $19 per month under the act of May 11, 1912— $2 in 
excess of the rate he receives under the general law. The declaration 
was executed two days subsequent to the passage of said act. 

The department is of the opinion that the declaration alleges 
facts amply sufficient to have put the bureau on notice of the appel- 
lant's intention to apply for pension under the act of May 11, 1912, 
as it alleged such facts, if he were honorably discharged, as would 
entitle him to a higher rate of pension under said act on account of 
age and service than he was receiving under the general law. In all 
fairness to the appellant he should have been called upon before 
adjudication to state (if that were necessary under the practice 
adopted by the bureau in claims under the act of May 11, 1912, in a 
case like the present one) whether his declaration was intended as 
an application for pension under said act, and failure to call for 
such statement is reversible error. In the appeal it is already clearly 
stated that the declaration was filed under the act of May 11, 1912, 
and the claim should be adjudicated under that act. Action com- 
plained of is accordingly reversed. 



Habriet N. Howe (widow). 

Decided March 28, 1913. 

Death Cause — Rupture of Heabt — Negligence. 

Soldier, a pensioner at $50 per month for loss of sight of right eye and Im- 
paired vision of left eye, fell from a porch and died a week later of rupture 
of the heart, it being claimed that said fall partially ruptured his heart, 
and a week later he sneezed and completed the rupture, said accident being 
due to his defective vision. 
Held: 

1. That the theory that the heart may have been partially ruptured and the 

patient have gone about his business until the rupture was completed a 
week later can not be accepted. 

2. That soldier, having been pensioned at $50 per month because he required 

the frequent and periodical attendance of another person when in un- 
familiar places, his visit to a friend unattended and fall from the porch 
can not absolve him from the charge of contributory negligence, the Gov- 
ernment having provided for an attendant in such circumstances. 

Laylin, Assistant Secretary. 

The claimant's application for pension under the " general law " as 
the widow of Anson Howe, a soldier of the Civil War, was rejected 
October 15, 1912, on the ground that the death of said soldier from 
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rupture of the heart was not attributable to his military service. 
From that action an appeal was taken October 30, 1912. 

The soldier was pensioned at the rate of $50 per month for loss 
of sight of the right eye and impaired vision of the left eye. On or 
about May 10, 1912, while leaving the house of a friend, where he 
had been visiting, he fell off the porch, and it is alleged that he then 
sustained an injury to the heart which resulted in his death a week 
later. The contention is that defective eyesight, for which he waa 
pensioned, caused the fall and the fall caused his death. 

Lambert Johnson, at whose house the accident occurred, and his 
wife testify that just after the soldier had gone out they heard a 
noise, and, on opening the door, saw him picking up his hat. The 
porch is 2 feet high and a little over 5 feet wide. Two doors open on 
it, and the steps leading down from it are between the doors. The sol- 
dier walked off the porch at the north side of the steps. This hap- 
pened between 1 and 2 o'clock in the afternoon. The weather was 
dark and cloudy. 

Dr. Wniiam Shaw, the physician who was called at the time of his 
death, testified: 

He was almost blind, and about one week before his death he walked off 
a porch, feU, and struck his left side against the comer of a step. This acci- 
dent is supposed to have partially ruptured the heart, and a week later he 
sneezed and completed the rupture. A post-mortem immediately after his death 
confirmed the diagnosis. 

The certificate of death signed by Dr. Shaw on May 19, 1912, 
states that the cause of death was " rupture of heart, supposed to be 
due to an injury which occurred about a week previous to death." 

It appears from the foregoing that it was only " supposed " that 
the soldier's heart was ruptured at the time he walked off the porch 
a week before his death. An examination of the evidence fails to 
disclose any foundation for such supposition. It is not shown that 
he complained of any injury at the time of the fall or during the 
week that intervened between it and his death. That a normal heart 
could have been ruptured in the manner described is incredible. Dr. 
Austin Flint, in his "Treatise on Diseases of the Heart," says in 
regard to rupture of the heart: 

In the great majority of cases it takes place in consequence of softening from 
fatty degeneration. It may follow extravasation into the mascular substance, 
the condition called by French writers apoplexy of the heart, which has been 
investigated fully by Cruvellhier; also, great attenuation of the walls in some 
cases of dilatation, circumscribed abscess, ulcerative perforation of the endocar- 
dium, and softening from inflammation. * * * It occurs almost always at 
fin advanced period of life. The coexistence of hypertrophy or an aortic ob- 
struction favors its occurrence. It is sometimes attributable to a paroxysm 
of anger, the excitement of coition, a cold bath, or to some unusual muscular 
58426*— P i>— VOL 19—13 5 
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exertion acting as exciting causes, but in a large proportion of the reported 
cases the patients were in a state of repose when it took place. 

If, as we must conclude from the foregoing, the soldier's heart 
was in such diseased condition that rupture was liable to occur at any 
time, from a slight exciting cause or without any apparent cause, 
his death must be attributed to such preexisting diseased condition of 
the organ, and not to the fall, or sneeze, or whatever it may have been 
that precipitated the result. 

The theory that the heart may have been " partially ruptured " 
and the patient have gone about his business until the rupture was 
completed a week later has no support among medical writers so far 
as the department can learn. The authority already cited says : 

Rupture of the heart is almost inevitably fatal, and death generally follows 
instantaneously. In some instances, however, life has continued for several 
houra 

The author mentions one recorded case of death from rupture, in 
which a former rupture was discovered firmly filled by a fibrinous 
coagulum adherent to the wall of the heart, but it does not appear 
that any such condition was disclosed by the post-mortem examina- 
tion in the case under consideration. It is a matter of no importance, 
however, as, whether there was one rupture or two and whether they 
occurred a week apart or simultaneously, the real cause was a degen- 
erative process in the heart itself, for which the man's military serv- 
ice from 1862 to 1865 can in no way be held responsible. 

This being so it is unnecessary to discuss other features of the case. 
It may be said, however, that as persons with good eyesight fre- 
quently meet with accidents such as occurred to the soldier, it would 
be very difficult to demonstrate that in his case the accident was due 
solely to his defective vision. Moreover, as he obtained the high 
rate of pension he was receiving upon the plea that he required the 
aid and attendance of another person when in unfamiliar places, 
and the evidence shows that he visited the house of a friend unat- 
tended and was leaving it unattended when he fell from the porch, 
he can not be absolved from a charge of contributory negligence. 
The Government having provided for an attendant in such circum- 
stances, he dispensed with attendance at his own risk. The action 
of the Pension Bureau is, 

Affirmed. 

Sophia M. Bushby (widow). 
Decided January JH, 1913, 

MaBBIAGE — DiSTBICT OF COLUMBIA — IMPEDIMENT — EVIDENCE — BUBDEN OF PbOOF. 

Soldier, Thomas Bushby, served in the United States Army from January 12, 
1878, to April 28, 1906, when he was retired. He was borne on the rolls 
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from enlistment until his marriage to appellant in Washington. D. C, May 
12, 1897, as a single mnn. He died August 24, 1910, of diseases contracted 
during his military service, and Sophia M. was pensioned as his widow 
under an application filed September 15, 1910, having proved her marriage 
to soldier by duly authenticated certificate of marriage and soldier's 
capacity to marry by his military record as a single man and the aflSdavits 
of two comrades of twenty years' acquaintance, and that said marriage had 
not been dissolved. Later, one Mary, of North Sydney, Nova Scotia, filed 
a claim for pension as widow of said soldier, and, to prove her title to 
pension as widow, filed a copy of a purported Temporary Register of Mar- 
riages in the Mission of Glace Boy and Cow Boy from 1866 to 1871, showing 
the marriage of Thomas Gray Bushby to Mary McSween, December 28, 
1871, by license, by C. Crouches. She also testified that she had never 
applied for or obtained a divorce from said soldier, and had never heard 
that her said husband had. On this evidence the name of Sophia was 
dropped from the roll and the name of Mary placed thereon, from which 
action Sophia appealed. 
Held, That Sophia having proved a valid marriage to soldier according to the 
laws of the District of Columbia, the burden of proof is on Mary, who 
attacks said marriage, to show not only a valid marriage of soldier to her, 
but also that said marriage had not been dissolved prior to Sophia's mar- 
riage to him. See Alexander v. Alexander (36 Ct. Appls., D. C, 78) and 
Patterson v. Gaines (6 How., 599). 

Laylin, Assistant Secretary. 

Sophia M., as widow of Thomas Bushby, late post quartermaster 
sergeant, United States Army, Regular Establishment, filed her ap- 
plication under the general law September 15, 1910, alleging the 
death of her husband by reason of his military service. Claim was 
admitted at $12 per month, certificate was duly issued April 27, 1911, 
and the name of Sophia M. Bushby was placed on the general law roll. 

On October 16, 1911, one Mary, of North Sydney, Nova Scotia, 
filed her application for pension, alleging she was married to the 
soldier December 28, 1871; that no divorce was ever obtained by 
either party ; that at the death of the soldier she became his widow, 
and as such was entitled to pension. Adjudication was had and the 
name of Sophia M. was dropped from the roll April 25, 1912, after 
due notice, claim of Mary being admitted ; certificate was issued May 
16, 1912, and payments have been made thereunder. From the action 
of dropping her name from the roll the attorney of Sophia entered 
an appeal September 27, 1912. 

The history of this case shows the soldier enlisted January 12, 
1878, serving under various enlistments until he was retired April 
28, 1906, his service covering the entire period between January 12, 
1878, and April 28, 1906. He died August 24, 1910, of diseases con- 
tracted in the service. He was carried on the rolls from his first 
enlistment, in 1878, as a single man, until his marriage with Sophia, 
which took place at the Church of the Mother of God in the city of 
Washington, May 12, 1897. His record through all his long military 
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service appears to have been excellent, and he gradually rose in rank 
from private to that of post quartermaster sergeant, being undoubt- 
edly a man and soldier of considerable intellectual attainments and 
of good reputation and standing among all his acquaintances. 
Sophia proved her marriage by certificate, and his legal capacity 
by his Army record as a single man, together with the affidavits of 
two comrades of at least 20 years' standing at date of marriage. Ab- 
sence of divorce between Sophia and the soldier was shown in the 
usual manner. 

Upon the filing of the application aforesaid by Mary a special 
examiner visited her at North Sydney, Nova Scotia, a summary of 
the evidence there taken being as follows : 

Mary stated she was married to the soldier at Lingan colliery, 
Cape Breton, Nova Scotia, on December 28, 1871, by an English 
Church missionary, producing two witnesses who stated they were 
present at the wedding. She also introduced in evidence a paper 
which purported to be a copy of a mission register from 1865 to 
1871. Said paper (copy) is as follows: 

Temporary Register of Baptisms, Marriages and Funerals in the Mission of 
Glace Boy and Cow Boy, 1865, 66, 67, 68, 69, 70, 71. 

1871. 

Married at Lirgan (?) C. B. Dec. 28th, Thomas Grey Bushby Engineer 
Reserve Colliery, to Mary McSween of Lirgan, By License. C. Cbonohes ( ?) 

I certify that the said copy was made by me at Lockeport, this 31st day of 
March, 1884. 

C. Cbonches (?) 

I also certify that at the house of Thos. Scott Overman Lirgan on the Day 
and Year above mentioned and before divers witnesses I married by License 
according to the Rites and ceremony of the English Church, the above mentioned 
Thomas Grey and Mary McSween. 

C. Cbonches (?) 
Eng» Church Missionary. 

LocKEPOBT, March Slst, 188i. 
The Revd. Chas. Crouches (?) hath personally appeared before me, a Jus- 
tice of the Peace and sworn that the above copy is a true copy of the Marriage 
Register kept by him whilst missionary at Glace Boy and also that the state- 
ment made in the above certificate is true in every respect. 

(Signed) J. E. Richabdson, J. P. 

LocKEPOBT, April 5, 1884, 

The original document has been returned to its owner. Mary 
further stated she lived with Bushby until perhaps 1876 — she is not 
sure as to the exact year, and in a communication relative to her ap- 
plication she says it is 1879 — ^without any domestic infelicity, three 
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children being bom to them, one of them only being now alive. Hep 
husband, she says, left home to accept a situation in British Colum- 
bia, and wrote her some few times during the first three years after 
his departure, but if he wrote at all after he reached his destination, 
which appears to be quite doubtful, the length of time must have been 
much shorter, for he enlisted in the United States Army in January, 
1878, and she states she had no knowledge of such fact until years 
after. 

Certainly as early as 1900, as shown by War Department letters 
on file, and probably earlier, the whereabouts of Bushby were ascer- 
tained by Mary. It can hardly be surmised from the evidence as to 
how and through whom she first sought and discovered the where- 
abouts of Bushby, but somewhat later it is quite evident that Bushby's 
movements were ascertained by the son of Mary, who imparted all 
of the knowledge obtained by him to his mother. He visited 
Bushby's boyhood home in England in 1904, evidently in search of 
property in which the soldier might have had an interest, and it is 
in evidence that Sophia's first knowledge of any suspicious circum- 
stances connected with her husband's early life came from informa- 
tion that some one, a few months after Bushby's death, was inquiring 
in Washington as to any property he might have left. 

Mary was asked if she ever applied for a divorce or had heard that 
her husband had either applied for or obtained one; to which she 
replied in the negative. A few acquaintances also testified that they 
had never heard of a divorce being had by either party. It is shown, 
by absence of record, that no divorce was attempted by either party 
in Nova Scotia. 

No other essential facts were brought out, or even sought for; and 
it was upon this evidence that Sophia's name was dropped from the 
roll after due notice, and Mary's claim allowed, Sophia stating, after 
she had heard read the testimony against her, that she had known 
nothing of the facts until disclosed by the special examiner. 

The special examination was so superficial, and certain documents 
in the shape of letters having been returned without any copies of 
them kept in the files, the department is left to infer certain things. 

There is no direct evidence that Mary knew her alleged husband 
had remarried, and yet the department believes she was well ac- 
quainted with £dl of his movements, and designedly so, from as early 
as the year 1884. On September 8, 1911, a letter was written the 
Commissioner of Pensions, evidently at the instance of Mary, in 
which she states : 

He may have been married again, but I am his only lawful wife, and have 
never secured a divorce. 

And there are other warrantable inferences from testimony in this 
case which lead the department to believe the contestant well knew 
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of Bushby's whereabouts, movements, and doings from probably the 
year 1884 up to about the time he died. 

It is not too much to assume that the contestant in this case re- 
mained secretive and silent, not desiring any resumption of the 
former domestic status, but having in view only some possible finan- 
cial advantage which she, or more probably her son, might gain at 
soldier's death. 

Knowing as she did not long after the fact that Bushby was in 
the United States Army, why did she not, if she were his wife, make 
her status known to the proper Army authorities? fehe says she 
was leading a hard life for lack of necessities after he left her; and 
yet, were she his lawful wife, she could easily, in more ways than 
one, have compelled him to assist in her support. It is established 
beyond a question of doubt that she knew of his several Army sta- 
tions from the year 1900, and yet she never made the least claim to 
being his lawful wife or of having any right to assistance or sup- 
port from him. The inference from such a condition of affairs, 
which lasted over a long period of years, is too obvious to pass 
lightly over in reaching a* righteous conclusion as to the truth of 
this phase of this case. 

I The attorney has filed an exhaustive brief and argument making 
several assignments of error, but they need not be set out, because 
the action of the commissioner in dropping Sophia's name from the 
roll can not possibly be sustained. 

When Sophia's case was in process of adjudication she was called 
upon to produce proof of three essential facts, the same as is cus- 
tomary in uncontested cases, viz, the marriage and mode of the same 
to Mr. Bushby, the legal capacity of both parties, and the fact that 
her marriage had not been annulled or terminated by divorce. The 
first was proved by marriage certificate, the last by the usual evi- 
dence, and the second by affidavits of two acquaintances, personal 
knowledge dating back some 25 years, and the record of the War 
Department since 1878, which showed Mr. Bushby a single man 
up to the dajte of his marriage with Sophia. There was not at 
this time a scintilla of suspicion that Mr. Bushby had ever pre- 
viously married, the usual degree of proof of essential facts being 
accepted, and most properly so. 

When Mary filed her claim a year later, it is to be inferred from 
the evidence that she knew of the marriage of Sophia ; but, neverthe- 
less, she alleged a lawful subsisting marriage with Bushby at his 
death, notwithstanding the fact that a ceremonial marriage had been 
shown with Sophia. 

The procedure which ought to have been followed as regards 
Sophia and Mary is too plain to admit of doubt. The former had 
proved her claim, had furnished all the evidence necessary at the time 
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to establish her status of widowhood, certificate had issued and pay- 
ment made thereunder. A year after Mary applied for pension, con- 
testing Sophia's status, and it was necessary, before Mary could 
prevail, for her to establish two things : First, that she was the law- 
ful wife of Bushby by reason of their alleged marriage in December, 
1871 ; and, second, that said marriage had not been dissolved. 

The evidence, as to the first, is the testimony of two parties who 
merely state they were present at the wedding, together with the 
alleged transcript of the mission register, as to which the department 
observes: The oral testimony of the two witnesses is merely to the 
effect that they were present at the wedding, which is nothing more 
than a statement by them, when taken in connection with other testi- 
mony, that they were present at a supper given at the time a supposed 
marriage ceremony took place. Such testimony falls far short of 
being sufficient to establish a ceremonial marriage, easily provable 
by the record, if there be a record, which Mary asserts is the case, 
concerning which she offered the alleged transcript of the mission 
register. 

As to such proof of a lawful marriage between Mary and Bushby 
under the lex loci. Nova Scotia, the department observes that the 
documentary evidence is absolutely valueless. It is nothing more nor 
less than a paper with some words written on it which purport to 
recite certain entries in a supposed church register in the year 1871. 
There is nothing, absolutely nothing, to prove it was a true copy of 
any original entry, nor that it was made by anyone who had au- 
thority to make it, nor that the party making it had access to said 
register. The acknowledgment at the close of the document does not 
even state that the party who presented the paper was known to be 
the person he represented himself to be, and there is nothing to show 
that the purported official who took the acknowledgment had any 
power whatever to perform any such act. 

And further, if the statutes of Nova Scotia are as set forth in the 
brief of the appellant — and there is no reason to doubt this — there is 
no proof that said statutes were complied with; in fact, the evidence, 
prima facie, shows they were not observed. A letter from the United 
States consul at Halifax is to the effect that, after search by the 
proper officer, no record of license is found, such document — license — 
seeming to be necessary in Nova Scotia in order for a lawful mar- 
riage to be celebrated. 

Under such circumstances a lawful ceremonial marriage of Bushby 
and Mary can not be said to have been proved solely upon the ipse 
dixit of Mary and the statements of two witnesses that they were 
present at the marriage. 

As to the second point, the burden of proof is upon Mary to show 
that her marriage with Bushby was never dissolved, admitting 
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wholly for the sake of argument that a valid marriage had once 
existed between herself and Bushby. 

The third rule which governs in the production of evidence is that the obliga- 
tion of proving any fact lies with the partj who substantially asserts the 
affirmative of the issue. (Greenleaf on Evidence, sec. 74.) 

Applying this accepted rule to contested status of alleged widow 
claimants in pension cases, the department stated the rule to be: 

A party attacking a duly established marriage on the ground that one of the 
parties to such marriage was incompetent to contract the marriage by reason 
of a prior subsisting marriage must not only prove a valid prior marriage, but 
also that It had not been dissolved in any manner at the time of the subsequent 
marriage, even though it involve the proving of a negative. (Strunk v. 
Button and Strunk, 14 P. D., 17.) 

This rule was fortified by citations of numerous authorities, both 
Federal and State. 

Every intendment of the law leads to matrimony. Where a marriage has 
been shown in evidence, whether regular or irregular, and whatever the forms of 
proof, the law raises a strong presumption of its legality, ♦ ♦ ♦ requiring 
him (the party objecting) throughout, in every particular, to make plain, 
against the constant pressure of this presumption, the truth of law and fact 
that it is illegal. And the strength of this presumption increases with the 
lapse of time. ♦ ♦ ♦ (Bishop on M., D., and S., Sec. 956 and cases cited.) 

As to presumption of divorce, that issue does not enter into this 
case. The question merely is, Did this soldier marry Sophia without 
a divorce obtained between him and Mary? The lawfulness of the 
early marriage being presumed only for the sake of argument herein. 
The affirmative of this must be shown by Mary; that is, she must 
show that no divorce was obtained, and this even if she be put to 
proof of a negative. 

If, however, it is to be assumed that a divorce was necessary before 
Bushby could lawfully marry Sophia, and that he did not obtain one 
when the way was wide open for him, but instead married Sophia 
while legally incapable of so doing, then it would have to be assumed, 
as a necessary corollary, that he was willing — in fact, preferred — ^not 
only to live in a state of adultery, but to bastardize any children he 
might have — he had one — and to practice the grossest kind of fraud 
and deceit upon Sophia, as well as lay himself liable from more than 
one source to pay the penalty of bigamy, and all this when he might 
easily have had it otherwise. 

In view of the soldier's reputation and standing, covering a long 
period of years, and other facts adduced, such a condition can not 
reasonably be assumed. Sophia was obliged to show her marriage 
to the soldier had not been dissolved, and Mary should have been — 
will be — held to proof of the same fact. Slight proof was only neces- 
sary in Sophia's instance, but the strongest is essential in Mary's 
case, and for the following reasons: Sophia was adjudged the widow 
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of Bushby after the usual proof had been adduced in an uncontested 
case, her name was placed on the rolls, and she was paid a pension. 
A year later Mary enters her claim as widow, contesting the status 
of Sophia, and she must take the situation as she finds it when she 
filed her application. She denies any divorce between herself and 
soldier, being obliged so to do in order to give herself any standing, 
and she must prove the truth of this denial because she has the fact 
of a ceremonial marriage with Sophia, and all of the presumptions 
arising therefrom, constantly confronting her, and which she must 
overcome before Sophia can be called upon to produce any further 
proof of her own status. This she has not done, has not even at- 
tempted to do, and the bureau has not demanded of her, hitherto, 
anything but inconclusive and unconvincing testimony. 

The burden of proof in such cases is not upon the party asserting the validity 
of the second marriage, but on the other who asserts its Invalidity because of 
the validity of the first Both are affirmative declarationa (Patterson v. 
Gaines, 6 How., 5d9.) 

This language by the Supreme Court was used in the celebrated 
Gaines case, where the issue, as to the excerpt, was identical with 
the one in the present case. 

The bureau states, and properly so, that Sophia's status must be 
determined by the law of the District of Columbia. 

In this connection reference is made to the case of Alexander v. 
Alexander, wherein the plaintiff sued to annul his marriage on the 
groimd that when the marriage was entered into the defendant had, 
less than seven years prior, a living undivorced husband. The court 
said: 

The burden of proof rested upon plaintiff to establish the material averments 
of his bill. One of the material allegations was to the effect that Freeman was 
living and undivorced at the time of plaintifTs marriage with defendant. 
(Alexander v. Alexander, 36 App. D. C, 78.) 

Clearly, under this decision, Mary would be held, in the District 
of Columbia, to establish beyond question a lawful marriage to 
Bushby, and the further fact that such lawful marriage had not been 
dissolved. 

Aside from what has already been said, certain procedure that 
followed after Mary had filed her claim was well calculated to cut 
off Sophia's rights. Every opportunity should have been given her 
to confront Mary and her witnesses, even though far more than the 
usual time should elapse after notice given. No harm could have 
happened and much good might have obtained, especially in view of 
the fact that a new attorney had entered his appearance and had 
given good reasons why more time should be allowed. The action 
of closing of the case, the dropping of Sophia's name from the roll, 
the issuance of certificate to Mary, and payment to her of pension 
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were all premature and well calculated to bring about exactly what 
happened in this instance — ^the payment of Government money to 
one not shown to be entitled and the withholding it from one whose 
status had been determined in the same forum a year earlier, payment 
having been made thereunder, and which ;status had not been over- 
thrown. 

As the case stands Sophia is shown to be the widow of Bushby 
and entitled to pension as such widow. All actions taken in conflict 
with such conclusion are unlawful, and the action of dropping ap- 
pellant's name from the roll is . 

Reversed. 

Lucie Kellogg (widow). 

Decided April 8, 1913. 
Death Cause — Abscess op Liver — ^Amebic Dysentery — Pathological Sequence. 

Soldier was treated in the service for gluteal abscess, malaria, and diarrhea, and 
died 10 years after dischaige of abscess of liver claimed to have been due to 
amebic dysentery of service origin. 

Held: That as any form of dysentery or diarrhea may lead to an abscess of the liver 
a special examination should be made to determine whether there was any 
material connection between the disease which proved fatal and any disease 
that originated while soldier was in the military service. 

Laylin, Assistant Secretary. 

This is an appeal from the action dated August 23, 1912, refusing 
to reopen the claim of Lucie, widow of William R. KeUogg, late of 
Company A, First Ohio Cavalry, for widow's pension in the above- 
designated case. The appeal was entered November 15, 1912. 

The soldier's service covered the period from April 25 to October 
22, 1898, and he was mustered out with his troop. He was not a 
pensioner and never applied for a pension. He was married to the 
appellant August 28, 1900. lie died October 14, 1908. Her claim 
for pension was rejected January 25, 1910, "on the ground of there 
being no record in the War Department of soldier's fatal abscess of 
liver in service, no medical or other satisfactory evidence of exist- 
ence of same at discharge, and claimant's evident inability to connect 
hia death from abscess of hver with liis military service." 

On appeal from tliis action and from the refusal, April 11, 1910, to 
reopen the claim, those adverse actions were affirmed in a decision 
rendered May 31, 1910. Additional evidence was filed July 1, 1912, 
and it was held in the action now in contention that this evidence was 
not sufficient to warrant reopening the claim. 

The records of the War Department show that the soldier was under 
treatment June 14 to 23, 1898, for gluteal abscess; July 29 to August 5 
for malaria, and August 9 to 17 for diarrhea. Said records also show 
that he was absent on individual furlough August 27 to September 11, 
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and on verbal furlough with his regiment from September 14 to 
October 13, 1898. In his declaration preliminary to discharge he 
disclaimed any disability, but the surgeon who examined him at that 
time reported the existence of slight catarrhal jaundice. 

The soldier was a physician and bacteriologist, having graduated 
from Johns Hopkins University (Baltimore, Md.), in 1904, and prac- 
ticed his profession in Seattle, Wash., from the year of his graduation 
until compelled to quit by reason of the illiiess which proved fatal. 

In her appUcation for pension the appellant alleged that the soldier 
died of abscesses of the liver due to amebic dysentery of service 
origin. Some testimony was filed in 1910, both before and after the 
claim was rejected, purporting to show that he suffered with dysen- 
tery as well as diarrhea while in service and after his discharge, but 
it was held in the former decision that the claim was not established. 

The evidence filed since the aforesaid decision was rendered con- 
sists of an affidavit of the appellant, an additional affidavit of Dr. 
C. A. Smith (an original witness in the case), and affidavits of Drs. 
Casper Sharpless, Edward P. F. Fick, J. A. M. Henmieon, and Joseph 
C. Bloodgood. 

The appellant testified that at the time of her marriage to the 
soldier, in 1900, he was sick, emaciated, and suflFeruig from jaundice; 
that shortly afterwards she discovered he suffered from bowel trouble 
and diarrhea; that he had attacks thereof at frequent intervals each 
year from the time of their marriage until the time of his death, but 
suffered from no other trouble; that being a physician he treated 
himself. 

Dr. Snoith had previously testified in relation to the clinical history 
of the soldier's last illness and stated that it was his belief and the 
belief of all the physicians who saw the soldier during said illness that 
he probably suffered from amebic abscesses, the result of a probable 
amebic dysentery contracted in 1898, although efforts to discover the 
presence of the parasite were without success. In his later affidavit 
he reiterated his former statements to the effect that the fatal illness 
was referable to abscesses of the Uver and asserted with reference to a 
citation in the departmental decision: ''There were never at any 
time any symptoms to justify the conclusion suggested by Tyson 
or any other writer that the liver abscesses could have originated 
from an infection starting from the loft heart or the lungs." 

Dr. Sharpless testified that the soldier was under his care in 1908 
during the absence of Dr. Smith and Dr. Eagleson; that from the 
history he received it was his belief that the abscesses of the liver 
depended upon an attack of dysentery which the soldier had while in 
the Army. 

Dr. Fick stated that he was called to see the soldier in or about 
November, 1907; that afterwards Drs. Smith and Eagleson were 
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called in consultation; that on the occasion of the second operation 
on the soldier he made a special examination of his stools and found 
ameba coli^ the microorganism which is regarded as the specific germ 
of amebic dysentery, abscess of the liver being a sequel or an associate 
condition in many cases; that he coxnmunicated this information to 
one of the doctors in attendance at the time, but could not recollect 
which one; that he made a very complete examination of the soldier 
in every way, and is of the opinion he died of amebic abscess of the 
liver and had no disease of any other kind. 

Dr. Hemmeon testified that he was associated with the soldier 
in his work and private life almost continuously from December, 
1904, until the sumimer of 1908; that the soldier frequently spoke 
of recurring attacks of bowel treble and ''connected them absolutely 
with his service." 

Dr. Bloodgood (of Baltimore, Md.) stated that he saw the soldier 
at the Seattle Hospital shortly before his death and made an exami- 
nation with Drs. Smith and Eagleson; that said examination "re- 
vealed positively multiple abscesses of the liver of amebic origin," 
which had been opened and drained; that in his opinion the cause of 
the soldier's death was the dysentery or diarrhea contracted during 
his service, which led to the development of the abscesses of the liver. 
Dr. Bloodgood is assistant professor of surgery at Johns Hopkins 
University. He cited Dr. Harry T. Marshall, professor of pathology 
in the University of Virginia, as having had a large experience with 
amebic dysentery and abscess of liver, and as having frequently 
observed an interval of years between the occurrence of dysentery 
and the development of abscess of the liver. He further stated: 

It would not be necessary to establish that the said diarrhea or dysentery was amebic. 
Any form of dysentery or diarrhea may lead to an abscess of the liver. 

This view of the matter seems to be in accord with the views of 
recognized medical authorities. Da Costa (Modern Surgery, 6th 
ed., p. 1017) states that abscess of the liver may follow traumatism, 
dysentery, diarrhea, cholangitis, typhoid fever, and other conditions. 
Manson (Tropical Diseases, 4th ed., p. 506) states as follows: 

Ckronologioal relation of the hepatitis to the dysenteric attack. — ^This is most irregular 
and uncertain. In many ciises of dysentery a concurrent hepatitis is manifest almost 
from the commencement of the attack; this hepatitis may not subside, but pass di- 
rectly to abscess formation. Or the initial hepatitis and dysentery may both sub- 
side apparently, but the former may recur weeks, months, or even years afterwards, 
when, perhaps, the attack of dysentery is almost forgotten. Or there may be no 
active hepatic symptoms with the dysenterj', hepatitis supervening only when all 
bowel trouble has long passed away. In a few cases no dysenteric history can be 
elicited. It is seldom, however, as has already been insisted upon, that caieful in- 
quiry fails to bring out some story of previous bowel disturbance more or lesj urgent. 
In a few instances liver abscess of tropical origin does not declare itself until the 
patient has been several years resident in a temperate climate and quite oatside the 
endemic area. 
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From a review of all the evidence it is believed this claim should 
be reopened for a thorough special examination in order to determine 
whether there was any material connection between the disease which 
proved fatal and any disease that originated while the soldier was in 
the military service in line of duty. What was the nature of the 
gluteal abscess, its cause, and its extent ? Was there any recurrence 
of abscess in any region prior to 1907 ? What was the most probable 
cause of the jaimdice which was noted at the time of his discharge? 
Did jaundice persist, or did it recur at intervals, and how often? 
Was dysentery actually recognized at any time ? Were there recur- 
rent attacks of dysentery or diarrhea, and if so, to what extent and 
how often? Did the soldier receive medical treatment while on 
either furlough ? Did he suffer from any serious illness prior to 1907 ? 
Was he incapacitated for pursuing his studies at any time ? These 
are some of the questions that may lead to a satisfactory solution of 
the case. 

For the purpose indicated the action appealed from is reversed. 



Haywood K. Howerton. 

Decided ApHl 30, 1913. 

Pathological Sequence — Gangosa — Syphilis — Fbambesia. 

Appellant was discharged from the United States Navy July 13, 1910, on ac- 
count of gangosa. a tropical disease, upon the recommendation of a board 
of survey. He alleged said disease as a basis of pension. He was subse- 
quently (1912) found disqualified for reenlistment by reason of syphilis 
shown by a test of the blood. This fact, taken in connection with a record 
of treatment for syphilis in the service from June, 1901, to February, 
1910, shows the diagnosis of gangosa to have b^en erroneous, and that the 
disease he then had, and from which he now suffers, is syphilis and not 
gangosa. 

Held: That it is not shown that soldier's disease for which he claims pension 
was contracted in line of duty. 

Laylin, Assistant Secretary. 

The claimant, Haywood K. Howerton, was discharged from the 
United States Navy July 13, 1910, on account of physical dis- 
ability. He filed a declaration for pension July 28, 1910, alleging, 
among other things, that while serving on the U. S. S. Vermont m 
June, 1908, he incurred gangosa. The claim was rejected by the 
bureau November 8, 1910, on the ground that a ratable degree of dis- 
ability had not been shown from the alleged gangosa since date of 
filing independent of the effects of specific disease. 

Tne attorneys for the claimant informed the commissioner under 
date of April 13, 1912, that the claimant had applied for reenlist- 
ment in the Navy, but was rejected on the ground of the existence 
of gangosa. A call was made by the bureau upon the Navy De- 
partment May 21, 1912, for a report showing the name and nature 
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of the disability disqualifying the claimant for reenlistment. Upon 
the receif)t in the bureau of the required information the attorneys 
were advised June 25, 1912, that same did not warrant reopening 
the claim. 

Said attorneys entered an appeal November 12, 1912, contending 
in part as follows : 

* * * The claimant Is positive in his statement that be never had syphiUs 
and who should know better than he, and as the disability gangosa is peculiar 
to the West Indies and the claimant was stationed there for eight months or 
so, why should not he be given the benefit of the doubt and his condition as- 
sumed to be due to gangosa and not due to syphilis? Where medical authorities 
are in doubt, and, as in this case, the man was under treatment and surveillance 
for months in order to discover the true nature of his trouble, there is every 
reason to give him the benefit of the doubt. * * • 

The reports from the records of the Navy Department show in re- 

Sird to syphilis and alleged gangosa that sailor while serving on 
e May-flower was — 

Admitted June 6, 1901. Syphilis consecutlva. Origin not duty — ^venereaL 
Has pain and swelling in right wrist; has had gonorrhea. Had an Injury to 
his wrist in 1898 on the revenue cutter Manning. Has a chancre and a macular 
syphilis. Discharged June 18, 1901, to duty, under treatment. 

Monongahela: Note. — ^August 15, 1901 : Syphilis consecutlva. 

• ***«** 

Notes. — June 7, 1906: Syphilis consecutlva, not in line of duty. Has been 
troubled with severe headaches for some months and gives an obscure history of 
syphilis in 1900. Has enlarged inguinal glands. Nose syringed once a day. 

January 19, 1907: Has reported frequently of late at sick call, different 
troubles each time, being discharged, having been properly punished for Inso- 
lence to the executive officer. It is noticed that he has a phthisical appearance, 
yet coughs very slight, but no night sweats; physical examination negative, yet 
each night has a slight rise of temperature, between 99.4 and 100. 

Admitted February 12, 1907. Anemia. Origin, Medical Journal states, duty 
Incident to the service. Has been complaining of vague pains for past two 
months; has steadily lost weight — ^normal 142, now 124 pounds (this for last 
eight months) ; appetite poor and gradually growing more anemic; has slight 
cough, and w^hile tuberculosis suspected, examination of sputum negative ; has a 
small area of dullness over base of left lung, posteriorly. Patient has a syphi- 
litic history ; stated disease was contracted in 1900 in San Juan. Complains of 
some occipital headache ; has had syphilitic treatment. 

• * * * * * . * 

Oylmpia: Note. — May 27, 1907: Syphilis consecutlva. 

Vermont: Admitted December 24, 1907. Conjunctivitis (right eye). Origin, 
duty incident to service. Patient also has an eruption on body. Discharged 
December 25, 1907, to duty. 

Admitted June 26, 1908. Laryngitis. Origin, not duty— syphilitic. Dis- 
charged July 1, 1908, to hospital ship Relief, 

Admitted July 1, 1908. Laryngitis acuta. Origin, not duty — sequel to syph- 
ilis. Discharged November 2, 1908, to naval hospital, Canacao, P. I. 

Admitted November 2, 1908. Laryngitis chronica. Origin, not duty — due to 
syphilis. Discharged December 14, 1908, by medical survey to naval hospital. 
Mare Island, Cal. 
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Admitted January 13, 1909. Laryngitis. Origin, not duty— syphilitic. Dis- 
charged February 18, 1909, to admit with syphilis consecutiva. Origin, not 
duty— venereal. April 24, piece of necrotic bone came from nose. May 27, bony 
plate perforated. Surveyed July 10, 1909. * * * Discharged December 13, 
1909, to duty. 

New Orleans: Admitted February 1, 1910. Syphilis consecutiva. Origin, not 
duty— venereal. Discharged February 10, 1910, by medical survey • • ♦ to 
naval hospital, Mare Island, Cal. 

Admitted February 10, 1910. Syphilis consecutiva. Origin, not duty — venereal. 
Discharged March 3, 1910, to admit with gangosa. Origin, duty incident to 
service. Discharged July 13, 1910, by medical survey for discharge from 
service. * ♦ * 

A copy of a report of medical survey, dated naval "hospital, Mare 
Island, Cal., July 10, 1907, shows the sailor unfit for duty by reason 
of syphilis, not in line of duty, venereal in origin. The following 
note appears: 

Ulcerative destruction of the bones and soft parts of the nose and palate. 
Patient states that he took antlsyphllitic treatment for about three years. 
There are no other manifestations of syphilis. Patient states that he has spent 
about four years in the Tropics. Cllnlcfllly the condition resembles gangosa, and 
B. gangoscB was found present in nearly pure culture. A vaccine was prepared 
and typical reactions obtained. Under this treatment the condition is improv- 
ing, and it is believed that after the necrosed bone has entirely separated it 
will heal. 

This survey was signed by H. E. Odell, surgeon, A. J. Geiger, 
passed assistant surgeon, and J. W. Bobbins, assistant surgeon, 
United States Navy. 

A report of medical survey, dated naval hospital, Mare Island, 
Cal., June 15, 1910, upon which the sailor was discharged from serv- 
ice, shows, under the heading of " Origin," as follows: 

In line of duty, from causes Incident to service. Patient has a perforation' of 
soft and hard palate, also of nasal septum. Probably due to gangosa. He 
wears a protective dental plate to prevent regurgitation of food. Without 
this plate patient's voice is hoarse and muffled. Though no active symptoms 
have been present for some months, he is considered unfit for general service. 

The sailor was examined under the claim September 14, 1910, in 
New York City by a board of surgeons, which reported : 

* • ♦ There is now an oval-shaped opening in the roof of the mouth IJ 
Inches long in the median line. The uvula is absent A portion of the alveolar 
process of the right maxilla is absent. He wears a plate to cover the cleft In 
the palate. Rate, four-eighteenths. 

It appears that when the sailor applied for reenlistment the serum 
test for syphilis was made January 30, 1912, with his blood, and 
the result was positive. 

The record thus shows the claimant in June, 1901, contracted 
svphilis, then manifested by a chancre and a macular syphilide; 
that he was frequently treated for secondary syphilis thereafter 
until the naval surgeons, in July, 1910, changed the diagnosis to 
gangosa. This board — Odell, Geiger, and Robbins — evidently based 
the diagnosis upon the finding of a bacillus designated by them as 
bacillus gangosa. and also from the fact that a vaccine apparently 
improved the patient's condition. ^ , 
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It is fair to assume the board did not have a complete history of 
this case, and later investigations of the nature oi gangosa seem 
clearly to show the conclusions were erroneous. 

The pathologic condition designated gangosa and alleged by this 
claimant as the cause of his disability is regarded as peculiar to the 
Tropics. From recent contributions on the subject it appears to be 
demonstrated that the condition is not a disease entity, but is a later 
stage or sequela of frambesia (yaws). 

W. M. Kerr, passed assistant surgeon, in a contribution on the 
subject in the United States Naval medical Bulletin, April, 1913, 
says: 

"Gangosa," a Spanish word meaning "muffled" or "nasal" voice, is the 
name which has been employed in Guam for many years to designate a disease 
characterized by a destructive ulceration usually beginning on the soft palate, 
pillars of the fauces, or uvula, and extending by continuity to the hard palate, 
nasal cavity, and even to the face, neck, arms, and thorax. The term, for the 
past few years, has included cases of extensive ulceration of the skin and 
underlying connective tissue, occurring independently of the nasopharyngeal 
lesions, and nodular lesions of bone which have the gross appearance of 
syphilitic gumma. The disease occurs in both sexes, irrespective of age. It 
was found more frequently in the outlying rural districts of the island. The 
etiology has long remained a mystery. The disease has been thought by some 
to be a manifestation of syphilis. By others it was thought to be a sequela 
of yaws. Some students of the disease believed it to be a clinical entity. The 
etiological problem has not yet been completely solved and the disease still 
offers opportunity for research. The cure of this disease withstood the efforts 
of medical men stationed in Guam from the earliest Spanish thnes to 1910, 
when an outline of treatment was Instituted which promises to cause the dis- 
appearance of gangosa, or at least to ameliorate its ravages 

The treatment that was found efficacious is the treatment used for 
syphilis — ^that is, the "mixed treatment" of potassium iodide and 
mercury. It was later found that salvarsan (606) has also been used 
"with as surprisingly efficacious results as attend its use in the 
treatment of syphilis." 

The author continuing, says : 

Following the history of so many diseases, the therapeutics of gangosa was 
on a firm foundation while the etiological factor was yet unknown. A. J. 
Geiger, passed assistant surgeon. United States Navy, in January, 1908, re- 
ported the isolation of a bacillus in the lesions which was thought might have 
some connection with the disease. Later investigations showed that this 
bacillus existed in a great variety of conditions, both normal and pathological ; 
that it was not pathogenic and had no relationship to the etiology of gangosa. 
Because of the gross appearance of the lesions and the rapid amelioration of 
the active manifestations when an antisyphilltlc treatment was persistently 
adhered to, it was thought that the Treponema pallidum might be the cause. 
Long and careful search by several laboratory workers at various times has 
failed to reveal the presence of a treix>nema of any description, or an allied 
organism, in any of the lesions. 

It thus appears that the organism found by the board of survey of 
which Passed Asst. Surg. A. J. Geiger was a member, was not the 
organism causing gangosa, but was a bacillus which exists in a 
variety of conditions, and it must be inferred that the prepared vac- 
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cine which was then used had nothing to do with the improvement in 
the patient's condition, which was doubtless due in fact to the treat- 
ment mven him for syphilis with which he was unquestionably 
afflictea, and he did not have frambesia (yaws) which usually pre- 
cedes the condition known as gangosa. 

The holding of the Commissioner of Pensions that the claimant is 
not shown to be ratably disabled from conditions from which the 
effects of syphilis can be eliminated was fully warranted by the facts. 

Affirmed. 



WiLUAM P. Parr. 

Decided May S, 191S. 

Service — Contract Surgeon — Civilian Employee — ^Acr of May 11, 1912. 

An acting assistant or contract surgeon has no title to pension on account of 
age and length of service under the provisions of the act of May 11, 1912, 
never having been regularly or legally in the .military or naval service of 
the United States within the terms of said act. 

Laylin, Assistant Secretary: 

In the above-entitled case, the appellant being a pensioner at the 
rate of $24 per month under the general law by reason of chronic 
diarrhea and resulting disease of rectum and rheumatism and re- 
sulting disease of heart, filed his declaration under the act of May 
11, 1912, claim being rejected August 16, 1912, upon the ground of 
no title under the act invoked. An appeal was entered September 
18, 1912. 

This pensioner served as an assistant surgeon in the Fifty-first 
Indiana Volunteer Infantry from April 28, 1862, to May 24, 1862, 
the record showing him to have been appointed in anticipation of 
the Battle of Corinth. He was appointed an acting assistant or 
contract surgeon in the United States Army February 12, 1864, and 
was employed as such until February 21, 1865. 

It is somewhat difficult to determine, so far as his two professional 
services are concerned, just when he incurred the disabilities for 
which he is pensioned, but it is a reasonable conclusion, from a care- 
ful investigation of the papers, that it was determined he contracted 
chronic diarrhea as an assistant surgeon in the Indiana regiment and 
rheumatism while an acting assistant or contract surgeon in the 
United States Army. Be this as it may, however, he appears to 
have valid title to the pension he is now receiving. 

He contends in his appeal that his age — 80 years — and his length 
of service, as hereinbefore recited, should be taken into ^onsidera- 
58426'— P D— VOL 19—13 6 
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tion in his present claim, and also that if he is entitled to increase 
under the general law he would, as a necessary logical conclusion, 
be entitled to the maximum rate under the act invoked. 

The first part of the opening sentence of section 1 of the act of 
May 11, 1912, is as follows : 

That any person who served 90 days or more in the mlUtary or naval service 
of the United States during the late Civil War and has been honorably dis- 
charged therefrom, etc. 

The closing sentence of said section is as follows : 

That any person who served In the military or naval service of the United 
States during the Civil War and received an honorable discharge * * ♦ who 
from disease or other causes incurred In line of duty resulting in his disability 
is now unable to i)erform manual labor shall be paid the maximum pension 
under this act, to wit, $30 per month, without regard to length of service or age. 

It is to be noticed that the word " served " is used in both of these 
excerpts, and the construction to be placed upon this word in the 
act of May 11, 1912, is the key to the issue involved. 

A careful reading of the entire act clearly shows it was designed 
to benefit only those soldiers who served in the Civil War and the 
War with Mexico. This is apparent from the wording of the act, 
the whole history of the causes which led to the bill being introduced 
in Congress, and the discussions in the legislative body. 

Aside from the War with Mexico, it is thus seen, so far as the 
character of service is concerned, that the act of May 11, 1912, is but 
an extension and increase of privileges or grants, so to speak, of 
those bestowed by the act of June 27, 1890, and if by reason of 
character of service one is not entitled under the act of June 27, 
1890, he is not entitled under the act of May 11, 1912. It is only 
necessary then to determine if the appellant served in the military 
or naval service of the United States during the Civil War within 
the meaning of the act of June 27, 1890. 

The basic principle involved herein was exhaustively discussed in 
the case of Shannon (7 P. D., 64), decision being promulgated 
November 24, 1893, and followed November 17, 1894, by that in the 
case of Cushman (7 P. D., 408), it being specifically held in the 
latter case that an acting assistant or contract surgeon is not pen- 
sionable under the act of June 27, 1890. 

In the Shannon case the claimant was. a provost marshal, United 
States Volunteers, and the issue in that case was as to title under 
the act of June 27, 1890. It was demonstrated in said decision that 
in order for one to be pensionable under section 2 of the act of June 
27, 1890, he must have served 90 days or more in the military or 
naval service of the United States, and have been granted an honor- 
able discharge therefrom. It was argued and shown that said lan- 
guage could refer only to such persons who were regularly or legally 
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enlisted, mustered, or included in the military or naval service of the 
United States; and it logically follows that an acting assistant or 
contract surgeon was not in the military service of the United States, 
for the reason that he was a civilian employee^ — appointed, not en- 
listed — and that his service ended by the termination of his contract, 
and not by discharge or muster out. The decision went on to say that 
inasmuch as a special provision had been made in the Revised Stat- 
utes for the benefit of provost marshals, such would indicate that 
they were not in the military service. 
In the Shannon decision the following conclusion was reached : 

The department is of the opinion that none of the classes of persons for 
whom special provision is made in the second, third, fourth, and fifth subdi- 
visions of section 4693, Revised Statutes, can be considered as having been 
regularly or legally in the military or naval service of the United States, or 
included within the terms of the second section of the act of June 27, 1890, or 
pensionable thereunder. 

The decision in the Cushman case followed the principles laid 
down in the Shannon case. In the Cushman case the decision recited 
the first portion of the second section of the act of June 27, 1890, 
and said : 

This section requires a service in the military or naval service of the United 
States during the War of the Rebellion, and the said fourth subdivision of 
section 4693 by its terms shows that assistant sprgeons were not considered as 
having actuaUy served in the military or naval service of the United States. 

It provides as follows: 

Fourth. Any acting assistant or contract surgeon disabled by any wound or 
injury received or disease contracted in the line of duty while actually per- 
forming the duty of an assistant surgeon or acting assistant surgeon with any 
military force in the field or in transitu or in hospital. 

Here a special provision is made for the pensioning of assistant surgeons 
under restricted conditions which would not have been necessary if they had 
served in the military service of the United States in the ordinary acceptation 
of the term. 

Repeated endeavors were made to have the department, overrule 
the Shannon and Cushman decisions, and on May 25, 1904, the issue 
was again before the department and the law of the matter exten- 
sively discussed. 

In this case ( Wehr, 14 P. D., 515) it was said as to acting assistant 
or contract surgeons : 

Such surgeons are not to any extent whatever, or in any sense whatever, an 
official constituent of the United States Army. There was during the Wslt of 
the Rebellion no law of Congress providing for than as part of the Army, either 
as to their entrance into or discharge from it, or as to their pay as being In 
and of the Army. They are not, in law or fact, either enlisted or discharged. 
* ♦ • They served and were paid not as a part of such establishment, but 
us mere civilian contractors with it for certain services. 
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They must acquire their status as official constituents of the Army from the 
laws of Congress, and such laws nowhere, as above stated, make any provision 
for their inclusion in the Army. They must also acquire their pensionable 
status from such laws alone, and the fact that Ongress established their pen- 
sionable status under the Revised Statutes by further express provisions dis- 
tinct from those establishing the general pensionable status of the Army shows 
conclusively that Congress considered them not to be of or part of the Army, 
and therefore not included within the general provisions as to the Army. 

This decision concluded with the following language : 

Such surgeons not belonging to such class are not pensionable under the act 
of June 27, 1890, and the former decision is adhered to and the action appealed 
from reaffirmed. 

The Judge Advocate General of the Army has passed upon the 
status of contract surgeons (Digest of Opinions, pp. 112-114:) and 
has held that such a surgeon has no military rank or status, but is 
merely a civilian employee, and although amenable to military juris- 
diction when in the field with the Army in time of war, he is not 
subject generally to orders like an officer or soldier, but only to such 
orders or directions as pertain to the performance of his particular 
duties; that he is neither a private, a noncommissioned officer, nor 
an officer, but is merely a creature solely of Army regulations and 
orders, which are Executive mandates wholly powerless to constitute 
them as officers of the Army. 

On July 14, 1909, the Attorney General (27 Op., 468) rendered 
an opinion as to the status of contract surgeons, in which he con- 
cludes, after an exhaustive discussion of the subject, that a contract 
surgeon did not " serve " in the regular or volunteer forces of the 
United States during the Civil War. Proceeding from the thesis 
that military status, whether that of an officer or an enlisted man, 
is an office^ or fundamentally like one, as distinguished from mere 
employment by the Government under contract^ he says: 

It is obvious that the contract surgeon during the Civil War did not take on 
military status. He was of a class separate and distinct from the commis- 
sioned officers of the Army, who had been inducted into office by the regular 
appointing i)ower. Nor was the contract surgeon in his relation to the State 
more lilie an enlisted man than he was like the military officer, for the enlisted 
man had a military status not different in essence from the military officers. 
The iwsition, duties, and liabilities of the contract surgeon, on the other hand, 
were purely contractual, and, indeed, in consequence of being a matter of 
mutual agreement instead of being fixed or imposed by law, might and did 
vary with individual cases. 

The department holds that an acting assistant or contract surgeon 
has no title under the act of May 11, 1912. 
Affirmed. 
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William J. Martin. 

Decided May 28, 1013, 

Disloyalty — Section 4716, Revised Statutes — Joint Resolution of July 1, 
1902— Act of May 11, 191^— Act of March 3, 1877. 

Appellant's claim under the act of May 11, 1912, was rejected as to age and 
length of service on the ground that he had a prior service in the Confederate 
Army and did not enlist in the United States military service until after Janu- 
ary 1, 1865, while that part of said claim based on disability received in the 
United States service in line of duty was rejected on the ground of his failure 
to show that by reason thereof he was unfit or unable to perform manual labor. 

Held, that section 4716 of the Revised Statutes of the United States, pro- 
viding that no money on account of pension shall be paid to any person " who 
In any manner voluntarily engaged in, or aided or abetted, the late rebellion 
against the authority of the United States," subject to the limitation con- 
tained in the Joint resolution of July 1, 1902 (32 Stat L., 750), that said 
section shall apply In claims for service pension under the act of June 27, 
1890, only to soldiers who enlisted in the United States service after January 1, 
1865, applies to the act of May 11, 1912 ; but under the provisions of the act of 
March 3, 1877 (19 Stat. L., 4(^), said section does not apply to claims based 
on a disability incurred In the service of the United States In line of duty under 
an enlistment subsequent to such Confederate service. 

Laylin, Assistant Secretary. 

This soldier's claim under the act of May 11, 1912, based on his 
age and his service in the Army of the United States from January 
3, 1865, to June 30, 1865, was rejected December 23, 1912, on the 
ground that he had a prior service in the Confederate Army and 
did not enlist in the United States service until after January 1, 
1865, while his claim under the " disability clause " of said act was 
rejected at the same time on the ground of his manifest inability to 
furnish evidence of unfitness and incapacity for the performance of 
manual labor from causes directly due to his military service in the 
line of duty. From that action an appeal was taken December 26, 
1912. 

There is no dispute as to the fact that the claimant had a prior 
Confederate service and did not enlist in the service of the United 
States until after January 1, 1865; but it is contended that the in- 
hibition of section 4716 of the Revised Statutes, against the pay- 
ment of money on account of pension to any person " who in any 
manner voluntarily engaged in, or aided or abetted, the late rebellion 
against the authority of the United States," does not apply to claims 
under the act of May 11, 1912; that said act "is a law in itself 
and is broader in every way than all previous laws," and its word- 
ing is such that it " grants pensions to those who were not thereto- 
fore entitled," and that to give title thereunder it is only necessary 
that the soldier should have performed 90 days' service in the United 
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States Army or Navy during the Civil War and should have been 
honorably discharged and have attained the requisite age. 

It is further contended that in assigning the ground for rejection 
of the claim under the " disability clause " the Pension Bureau obvi- 
ously noted the difference between the act in question and the acts 
of June 27, 1890, and February 6, 1907, and indicated that if the 
claimant had been wholly disabled from causes of service origin he 
would have been entitled under the act of May 11, 1912, without 
regard to his prior Confederate service. 

With regard to the contention that the act of May 11, 1912, is 
not affected by the provisions of section 4716, Revised Statutes, it is 
to be said that the same contention was formerly made, and with 
as much plausibility, in regard to the act of June 27, 1890. In dis- 
cussing this question in the case of Job White (7 P. D., 312) the 
department said: 

Under no rule of constnictlon or Interpretntlon can it be held that the act 
of June 27, 1890, stands separate from and independent of all other provisions 
of the general pension laws, so that persons applying for pensions thereunder 
are excepted fi'om the force and effect of section 4716, Revised Statutes, for 
the reason that said act forms but a part of the general pension system or 
code, and must be construed in connection with all existing pension legislation 
in pari materia. 

In support of this position the department quoted from Potter's 
Dwarris on Statutes and Constitutions, page 189, as follows : 

It is to be inferred that a code of statutes relating to one subject was gov- 
erned by one spirit and policy, and was intended to be consistent and harmo- 
nious in all its several parts and provisions. It is therefore an established 
rule of law that all acts in pari materia are to be taken together as if they 
were one law; and they are directed to be compared in the construction of 
statutes because they are considered as framed upon one system and having 
one object in view ♦ ♦ ♦. 

Several statutes that are In pari materia are to be construed as one statute 
in explaining their meaning and imjTort (Patterson v. Winn, 11 Wheaton, 
385) ; Dubois t\ McLean, 4 McLean R., 489; 3d Blatchford C. C. R., 325), and 
contemporaneous, antecedent, and subsequent statutes on the same subject 
matter may be examined and considered in construing the said act. (Rodgers 
t;. Bradshaw, 20 Johnson. 744; McCartee r. Orphan Asylum, 9 Con., 502; 
Rexford v. Knight, 15 Barber; 1 Kent's Commentaries, 463; Waterford & W. 
Turnpike Co. i\ People, 9 Barb., 161.) 

In a recent case (Oscar F. Heath, Current Series No. 17), in dis- 
cussing the effect of a record of desertion upon a claim under the 
act of May 11, 1912, it was said: 

The act in question is not one sui generis. It does not stand by itself as 
an Independent law. It is part and parcel of the whole system of pension 
legislation, and is confined largely, if not wholly, to an increase of rates, a 
pensionable stiitus, In any event having been invariably created by previous 
legislation. It does not, either directly or by Implication, create any new or 
original pensionable status. 
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It must be held, therefore, that the act in question is subject to 
the inhibition contained in section 4716, Kevised Statutes, except as 
it may be modified by the provisions of section 4 of said act, which 
would permit the payment of pension to one who, after a prior Con- 
federate service, enlisted in the service of the United States before 
January 1, 1865. 

It is rather odd that the attorney filing the appeal should under- 
take to strengthen his case by reference to the language of section 
4, his argument being that inasmuch as the section does not say the 
benefits of the act shall only include the persons therein designated 
it may be held to include others, in reply to which it is only neces- 
sary to cite the legal maxim, " expressio unius est exclusio alterius." 

In regard to the rejection of the claim under the " disability 
clause " of the act, it is only necessary to say that said clause relates 
entirely to persons who are unfit or unable to perform manual labor 
by reason of disabilities incurred in the service and line of duty 
and that under the rule heretofore stated as to construing laws in 
pari materia, it is subject to the provision of the act of March 3, 
1877, which removes the bar to pension imposed by section 4716, 
Eevised Statutes, as to persons who, having engaged in or aided or 
abetted the rebellion — 

afterward voluntarily enlisted in either the Navy or Army of the United States, 
and who, while in such service, Incurred disability from a wound or injury 
received or disease contracted in the line of duty. 

After careful consideration of the issues raised, the department 
finds no error in the action complained of, and it is, therefore. 
Affirmed. 



Maria J. Hartt. 

Decided June 11, 1913. 

Marriage — New Mexico — Impediment — Presumption. 

Appellant and soldier were married by a ceremony in the State of New Mexico 
on May 22, 1891, and lived together as husband and wife, in said State, from 
that time until soldier's death on January 11, 1807. At the time of said 
marriage soldier had an undivorced wife, Martha A., living, who died 
September 15, 1894. Neither party appeared to have had knowledge of the 
existence of an impediment to said marriage during the period of the 
cohabitation thereunder, both believing soldier's first wife had died prior 
to such marriage. 

Held: That under the laws of New Mexico, where marriage is contemplated as 
a civil contract, a marriage after the removal of said impediment in 1894 
will be presumed, and appellant is soldier's widow. 
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Laylin, Assistant Secretary* 

The claim of the appellant, Maria Juanita Hartt. for a widow's 
pension under the act of January 29, 1887, was rejected by the Pen- 
sion Bureau July 2, 1912, on the ground that she was never the lawful 
wife of the soldier, Squire T. Hartt. From that action an appeal 
was taken October 11, 1912. 

It appears from the evidence that the claimant and the soldier were 
ceremonially married in New Mexico, May 22, 1891, and lived together 
in that State until the death of the soldier on January 11, 1897. It 
further appears that they began to live together in the ostensible rela- 
tion of husband and wife in the early seventies and that this relation 
subsisted until the ceremonial marriage above referred to, during 
which period eight children were born to them. 

It is also in evidence that the claimant was previously married to 
one Nassario Sonnier, a Mexican, from whom she was never divorced 
and who died in 1882 ; and that the soldier was married at Stockton, 
Cal., in May, 1864, to one Martha A. Barton, with whom he lived for 
nearly a year, when he fled from the State, on account of having killed 
a man, and never afterwards resumed matrimonial relations with her. 
Martha, under the belief (it is said) that he was dead, subsequently 
married one John Hall, and died September 15, 1894. No evidence 
can be found that she and the soldier were ever divorced. 

It appears, therefore, that at the time of the claimant's attempted 
marriage to the soldier in 1891 she was capable of contracting a valid 
marriage, but he was not, as he had a wife (Martha) living and 
undivorced. The marriage was therefore void. There is no dispute 
as to that fact, but it is contended on behalf of the claimant that 
there is evidence suflScient to establish a marriage at common law 
after the death of the soldier's wife, Martha. 

The Commissioner of Pensions, while expressing a doubt as to 
whether marriage as at common law is valid in New Mexico, holds 
that " as the relation of the soldier and claimant, at its inception, was 
meretricious and adulterous and known by each to have been so, and 
so continued until the death of the first wife in 1894, there is seem- 
ingly no reason to presume a marriage as at common law, even were 
it admitted that a marriage of that character is valid in New Mexico." 

Section 1415 of the Compiled Laws of New Mexico (1897) reads 
as follows : 

Marriage is contemplated by the law as a civil contract, for which the consent 
of the contracting parties capable of contracting is essential. 

The Supreme Court of New Mexico has not construed this statute 
nor has it passed upon the essentials of a valid marriage in any 
reported case. Under such circumstances it is proper to look to the 
decisions of the courts of neighboring States having the same or 
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similar statutory provisions on the subject, as it is likely that the 
courts of New Mexico would be influenced by such decisions. 

It is conceded by the Commissioner of Pensions that in other States 
having statutory provisions similar to the above common-law mar- 
riages are recognized as valid, consent and capacity being considered 
the only essentials to a lawful matrimonial union, but it is said that 
"the basic law of such jurisdictions is different from that of New 
Mexico in that it is the common law of England, while in all matters 
of government by statute the fundamental law of New Mexico is the 
civil law of Spain, as modified by the law of Mexico." 

If it is meant that in construing the statutes of New Mexico the 
principles of the civil law of Spain as modified by the law of Mexico 
must control, the commissioner appears to have overlooked a statute 
enacted in 1876, now section 2871 of the Compiled Laws of New 
Mexico (1897), which states that — 

In all the courts in this . Territory the common law as recognized in the 
United States of America shall be the rule of practice and decision. 

Under this statute it would seem that in deciding any question as 
to rights or liabilities arising subsequent to its adoption, and as to 
which the statutes are silent or ambiguous, the courts of New Mexico 
would be guided by the principles of the common law as recognized 
in the States generally, rather than by those of the civil law of Spain 
and laws of Mexico, and an examination of the decisions shows that 
since 1876 the common law has been held to be in force in New 
Mexico, except as modified by statute. (See Co. Comr's Socorro Co. v. 
Leavitt, 4 N. M., 37 ; Mining Co. v. District Court, 7 N. M., 486 ; Jesus 
Ma. Sandoval v. George F. Albright, 14 N. M., 345.) 

The common law of the States generally is that a formal celebra- 
tion of a marriage is not essential to make it valid. If the parties 
are capable of contracting and do contract and agree to be thence- 
forth husband and wife and cohabit pursuant to such agreement, it 
is sufiicient. And in most of the States it has been held that in the 
absence of express statutory provisions that marriages not celebrated 
in a prescribed manner shall be void, marriages according to the 
common law are valid. Such is the settled law in the States adjacent 
to New Mexico — Colorado (Taylor v. Taylor, 10 Colo. Ct. of Ap., 
303), Texas (Bull v. Bull, 29 Tex. Civ., 364), and Utah (United 
States V. Thomas Simpson, 4 Utah, 227), and in the neighboring 
States of Nebraska and Kansas. Such was also, prior to March 26, 
1895, the law of California, the " basic law " of which, prior to its 
acquisition from Mexico, was the same as that of New Mexico. 
(White V. White, 82 Cal., 427.) 

The department, therefore, sees no reason to doubt that the courts 
of New Mexico would hold a common-law marriage in that State to 
be valid if the question were before them. 
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But it is hel3 by the Pension Bureau that, as the relation of the 
soldier and claimant in this case was illicit and meretricious in the 
beginning, it must be presumed to have continued to be of that char- 
acter, unless such presumption is overthrown by positive evidence 
of a new marriage contract after the removal of the impediment 
which invalidated the one made in 1891. 

There is no dispute as to the relation claimant sustained to the 
soldier prior to their ceremonial marriage in 1891, or that such mar- 
riage was a nullity so far as it affected the legality of that relation at 
the time. Whether both or either of the parties knew that it was a 
nullity is uncertain. The claimant says the soldier told her his first 
wife was dead. Some of her children testify that he said the first 
wife had obtained a divorce from him and others that he said she 
was dead. He stated that she was dead in a declaration for pension 
filed in May, 1888, and appears to have so stated in letters to his 
sister. It is probable that the claimant believed the marriage in 1891 
was valid ; the soldier may have done so — that is, he may have heard 
that his first wife was dead or had divorced him. The laws of New 
Mexico make it the duty of all persons authorized to join persons in 
marriage, before doing so, to ascertain from the contracting parties, 
by sufficient evidence, that they are not on any account incapable 
of contracting marriage, and that they are. not in any way bound by 
that species of contract with any other person. " That is to say," the 
statute says, " they shall have to establish that they are unmarried, 
which evidence shall be given by well-known and credible persons, 
without which no marriage shall be solemnized before a person 
authorized to celebrate the same." (Compiled Laws of New Mexico, 
sec. 1417.) 

It must be presumed that the clergyman who performed the cere- 
mony in this case complied with the law. Whatever evidence the 
soldier may have produced to show that he was unmarried, it is 
reasonable to presume that it was sufficient to convince the claimant 
as well as the clergyman. It is not likely that two persons who had 
lived together in an illicit relation so long would have gone through 
a ceremony which both of them knew to be not only invalid, but 
criminal on the part of one of them. The usual motive for marriage 
in such a case is an aroused moral sense of the sinfulness of the exist- 
ing relation or a desire to give the woman and children status with 
Inspect to property rights, neither of which would be satisfied by a 
sham marriage. It seems only fair, therefore, to consider the cere- 
monial marriage as evidence of a mutual desire and consent that a 
relation which had hitherto been adulterous should thenceforth be 
matrimonial. 

The courts of the Western States, whose decisions, it may be pre- 
sumed, would be most likely to influence those of New Mexico, are 
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notoriously liberal in the invocation of every presumption favoring 
the validity of a second marriage. In a Texas case similar to this 
(Bull V. Bull, 2D Tex. Civ., 364), where the ceremonial marriage of 
the parties in 1886 was void for the reason that the woman had then 
a husband (one Long) living, and known to her to be living, and 
there was absolutely no evidence of a new contract after Long's 
death — or even the pretense that there was one — the* court- said : 

The fact that appellant lived with John W. Bull for 13 years as his wife 
is not disputed, and if, as stated, it be assumed that Mra Bull's testimony, as 
above quoted, establishes the validity of her marriage with Long, and that It is 
sufficient to show that no divorce between her and Long was ever had, by 
decree of court or otherwise, the fact is nevertheless undisputed that Long died 
several years prior to the death of John W. Bull. We find no evidence whatever 
to indicate that Bull at any time during his relations with appellant did other- 
wise than claim her as his wife, but to the contrary. ♦ ♦ ♦ The doctrine 
of a common-law marriage has been repeatedly recognissed in this State (Inger- 
sol V. McWlllie, 9 Tex. Civ., 543; Cumby i;. Henderson, 6 Tex. Civ., 519), and, 
In the absence of proof to the contrary, we will presume, under the circum- 
stances of this case, a good statutory or common-law marriage between appel- 
lant and John W. Bull after the unquestioned removal of all legal impediments 
thereto. 

In Poole V. People, a Colorado case (24 Colo. Rep., 510) , the court 
cited approvingly, as applicable to the facts proved, the rule enunci- 
ated by Bishop, that if parties desire marriage and do what they can 
to render their union matrimonial, but one of them is under a dis- 
ability, their cohabitation thus matrimonally meant and continued 
after the disability is removed will, in law, make them husband and 
wife from the moment such disability no longer exists. (1 Bishop 
on Marriage, Divorce, and Separation, sec. 970.) 

Upon the authority of this case (Poole v. The People) the depart- 
ment held that a valid marriage arose in Colorado between claimant 
and the soldier after the death of the latter's first wife in the case 
of Mary A. Woodard (15 P. D., 253) the facts in which were similar 
to those in the case now under consideration, the soldier having in 
September, 1864, married one Charlotte S. Nixon, who was known to 
have been alive in August, 1870, and was, presumably, alive in Feb- 
ruary, 1873, when he married the claimant, with whom he lived con- 
tinuously to the date of his death, January 30, 1894, there being no 
evidence of any new contract after the date at which Charlotte was 
presumed to have been dead. 

The provision of the law of Nebraska in regard to marriage is 
almost identically the same as that of New Mexico. It reads as 
follows : 

In law marriage is considered a civil contract to which the consent of the 
parties capable of contracting is essential. (Nebraska Code, chap. 52, sec. 1.) 

In the case of University v. McGuckin (62 Nebr., 489), which came 
before the supreme court of that State in 1901, the facts wepe>these:T 
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Anna, a married woman, and Daniel McGuckin, a married man, began 
to cohabit in 1880, under a promise by Daniel to marry her as soon 
as she obtained a divorce from her husband, James Lavelle. She was 
not then aware that Daniel was also married, but learned that fact 
when she obtained her divorce from Lavelle in May, 1880. Daniel 
then again promised to marry her as soon as he got a divorce from 
his wife. He was granted a divorce in August, 1880, but no marriage 
ceremony between him and Anna was ever performed. They con- 
tinued to cohabit from April, 1880, to April, 1893, and during that 
time held themselves out to the world as husband and wife. He 
introduced her as his wife in society, in the church, and in the stores 
where they traded, and paid her bills. They had children. He gave 
her two rings, an engagement ring and one which was called a " wed- 
ding " ring, but the court specifically found : 

No new promise was made after the obtaining of the divorce by Daniel L. 
McGuckin, nor was there any apparent change in their maimer of Uving or 
holding themselves out as husband and wife. 

The court said : 

In our opinion, the foregoing is a finding of a marriage between the parties. 
Marriage in this State is purely a civil contract, and whenever the minds of 
parties capable of entering into a marriage contract with each other meet in a 
common consent thereto at the same time there is a valid marriage. (Bailey v. 
State, 36 Nebr., 808.) No particular form of words is required to express such 
common consent. The announcement of the parties to their relatives that they, 
the defendants, were husband and wife in itself shows a meeting of their minds 
at the same time in common consent to bear that relation each to the other. 
That the relations between the parties before divorce from their respective 
spouses was meretricious is immaterial so long as their minds did meet, as 
before stated, at a time when they were both free to enter into a contract of 
marriage. 

The case having been reopened and reargued in 1902 (64 Nebr., 
300), the court, in reaffirming its former views, said: 

What persons establish by entering into matrimony is not a contractual rela- 
tion, but a social status ; and the only essential features of this transaction are 
that the participants are of legal capacity to assume that status and freely 
consent to do so. It may be true, as counsel for appellant contends, that the 
indispensable consent can not be implied, but must in all cases be expressed; 
but it does not follow that it must be expressed in any especial manner or by 
any prescribed form of words The statute above cited dispenses with all 
ceremonials, verbal as well as other. It was probably this idea which was In 
the mind of the trial judge when he penned the words quoted above from Ids 
finding. In other words, it appeared to him, as it api^ears to us, that there 
was suflJcient evidence that after the obtaining of the last divorce the parties 
consented to assume the status of husband and wife, although they made no 
explicit verbal contract or agreement so to do. • ♦ ♦ 

The ultimate fact is not that the parties made a formal promise or contract, 
but that tliey mutually consented to a social relation. This consent may be 
expressed by conduct as effectively as by words, and proof of the conduct is 
proof of the consent. 
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In California since March 26, 1895, a formal solemnization in the 
manner prescribed by the code is necessary to constitute a valid mar- 
riage. Prior to that date the law was as follows : 

Marriage Is a personal relation arising out of a civil contract to which the 
consent of the parties capable of making that contract is necessary. Consent 
alone will not constitute marriage; It must be followed by a solemnization or 
by a mutual assumption of marital rights, duties, or obligations. 

Consent to and subsequent consummation of marriage may be manifested in 
any form and may be proved under the same general rules of evidence as facts 
in other cases. 

The word " a mutual assumption of marital rights, duties, or 
obligations" were construed to mean that "the parties must live 
together as husband and wife, treat each other in the usual way with 
married people, and so conduct themselves as to give full repute 
among their intimates, friends, and associates to be husband and 
wife." (Hinkley v. Ayres, 105 Cal., 357.) 

In the case of White v. White (82 Cal., 427), in which the cohabita- 
tion of the parties was illicit and meretricious in the beginning Aid 
there was no positive or satisfactory evidence of a change in the 
character of their relation at any particular time or place^ the court 
held that a change from illicit to licit or matrimonial relations may 
occur and be satisfactorily established although the precise time or 
occasion can not be clearly ascertained. This was a suit for divorce, 
and the defendant denied that he had ever married or promised to 
marry the plaintiff. It was shown that he had at different times 
introduced her as his wife or referred to her in a manner that led 
persons to infer that she was his wife, but it seems to have been 
generally known in the community where their cohabitation began 
that they were cohabiting unlawfully. It is difficult to find in the 
facts as reported any evidence of a change except a change of resi- 
dence whereby they became domiciled among persons who, knowing 
nothing of their previous conduct, held them in repute as married 
persons. Yet the court found there was sufficient to warrant a pre- 
sumption of marriage. The case is a good illustration of the extent 
in which the courts in some of the States will go in presuming 
marriage where persons capable of marrying cohabit ostensibly as 
husband and wife. 

In view of the general trend of the decisions in neighboring States, 
as indicated in the cases above cited, and the general presumptions 
in favor of innocence and matrimony, it is believed that a valid mar- 
riage between claimant and the soldier may be presumed to have 
arisen under the laws of New Mexico subsequent to the removal of 
the impediment thereto. The action of the bureau is therefore 
reversed and the case remanded for readjudication. 
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Joseph G. McNutt. 
Decided June 12, 191S. 

Service — Honobable Discharge — ^Act May 11, 1912. 

Appellant haying been dishonorably discharged from his last contract of service, 
is not entitled to pension on account of age and length of service under the 
provisions of the act of May 11, 1912. 

Laymn, Assistant Secretaary: 

The claimant is now in receipt of a pension of $20 per month under 
the " general law " and appeals from the rejection of a claim under 
the act of May 11, 1912. Said claim was filed May 27, 1912, and 
rejected January 28, 1913, on the ground that he was not honorably 
discharged from his last contract of service during the Civil War. 

It appears from the papers in the case that he was mustered into 
service as captain of Company H, Second New York Infantry, May 
14, 1861, and was discharged upon tender of resignation August 2, 
1861 ; that he was again mustered in March 15, 1862, as captain of 
Company E, Sixth New York Infantry, and mustered out with the 
company June 25, 1863 ; and that he was mustered in as captain of 
Company I, One hundred and fifty-ninth New York Infantry, to 
date April 11, 1864, to serve three years or during the war, and was 
dishonorably dismissed the service July 21, 1865. 

In his appeal, filed February 26, 1913, he contends, first, that a dis- 
honorable discharge does not involve forfeiture of pensionable rights, 
citing the decision in the case of Daniel B. Kaufman (3 P. D., 137), 
and, second, that his dishonorable dismissal from the Army was the 
result of charges which have been proved to be both false and ma- 
licious, the evidence being on file in the office of The Adjutant Gen- 
eral of the War Department. 

As to the second contention, it is only necessary to say that the 
matter of correcting any error in the military records is one wholly 
within the jurisdiction of the War Department, and a report from 
that department dated January 10, 1913, states that no amendment 
of the records in the claimant's case has been made. The record of 
dishonorable dismissal, therefore, still stands against him and must 
be taken cognizance of by this department. 

In regard to the first contention, it is to be stated that the holding 
in the Kaufman case, referred to, related solely to the soldier's pen- 
sionable rights under the " general law." The appellant in this case 
has been granted pension under that law. He is claiming under an- 
other law, which expressly limits its benefits to those who served 
90 days or more in the military or naval service of the United 
States during the Civil War and were " honorably discharged there- 
from.'' The provision, in this respect, is identical with that con- 
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lained in the acts of June 27, 1890, and February 6, 1907, and in 
claims under those acts it has been uniformly held to require an 
honorable discharge from all service contracted to be performed 
during the war. (Stephen H. Carey, 6 P. D., 42; James CuUen, 
6 P. D., 72; Franklin S. Cowin, 7 P. D., 374; George Vansickle, 8 
P. D., 336; Sarah Bush, 9 P. D., 144.) This holding has been modi- 
fied to some extent by the joint resolutions of July 1, 1902, and June 
28, 1906, but not in a manner affecting the case of one who, like this 
claimant, has not been honorably discharged from the last contract 
of service entered into by him during said war. 

The act of May 11, 1912, is part and parcel of the general system of 
pension legislation and must be construed in connection with prior 
acts relating to the same subject. (Oscar F. Heath, current series 
No. 17.) Words and phrases occurring therein must be given the 
same meaning that had attached to them in such prior acts, unless 
there was a manifest intent to use them in a different sense. The 
words " honorably discharged therefrom " in said act are therefore 
held to mean (as in the acts of June 27, 1890, and February 6, 1907) 
honorably discharged from all service contracted "to be performed 
during the Civil War (subject, of course, to the provisions of the 
joint resolutions of July 1, 1902, and June 28, 1906). The claimant 
having been dishonorably discharged from his last contract of service 
is not entitled to any benefits under said act and his claim was 
properly rejected. 



George A. Miller. 

Decided July 15, 191S. 

Link of Dtjtt — Fatigue Duty While Awaiting Result op Trial. 

Appellant while in arrest awaiting action upon the findings of a court-martial 
by the reviewing officer was set to worlt tearing down old buildings at 
a post and, while so engaged, fell from the roof of a building and received 
the rupture on which his claim for pension is based. 

Held that regardless of the fact that appellant was in arrest and awaiting 
the result of a trial, as he was performing military worlc in obedience to 
the command of his superior officer, he was in line of duty. 

IiAYiiiN, Assistant Secretary. 

This soldier's claim for invalid pension, filed December 18, 1911, 
was rejected January 6, 1913, on the ground that the alleged disabil- 
ity (rupture) was not incurred in the line of duty. From that action 
an appeal was taken April 3, 1913. 
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The facts are these: The soldier enlisted April 2, 1902, was re- 
ported as having deserted December 6, 1902, was apprehended March 
19, 1903, brought before a court-martial April 10, 1903, found guilty 
of desertion, and sentenced to be dishonorably discharged, to forfeit 
all pay and allowances due him, and to be confined at hard labor at 
such place as the reviewing authority might direct for a period of 
two years. The proceedings and findings were approved and the 
sentence remitted by the reviewing authority, and the findings, sen- 
tence, and remission promulgated in orders dated April 20, 1903, in 
which orders it was directed that he be relieved from confinement 
and restored to duty. He was honorably discharged upon surgeon's 
certificate of disability September 11, 1903. On or about April 18, 
1903, while in arrest awaiting action upon the findings of the court- 
martial by the reviewing authority, he was set to work tearing down 
some old buildings at the post and, while so engaged, fell from the 
roof of a building and was ruptured. The records of the hospital 
in which he was treated for the rupture from June 1 until dis- 
charged and the surgeon's certificate recommending his discharge 
show origin " in line of duty." 

The rule is well settled that a soldier in confinement under sentence 
of a court-martial, or in arrest awaiting trial for an offense of which 
he was subsequently found guilty, or undergoing summary punish- 
ment for violation of military rules and regulations, is not in the line 
of duty during the period of such confinement, arrest, or punish- 
ment. (See Digest of Pension and Bounty-Land Decisions, pp. 324- 
326.) This is not to say, however, that a soldier may not incur disa- 
bility in the line of duty under any of the circumstances above 
mentioned. 

Thus, where a part of the sentence of the court-martial was that 
the soldier should serve out the remaining 4 months of his enlist- 
ment and 12 months additional in another organization, it was held 
that while rendering such additional service he was in line of duty 
for pensionable purposes. (Mary Cobum, 4 P. D., 62.) Here the 
effect of the sentence was to restore him to the line of military duty 
and to lengthen the period of such duty. And if in case of an at- 
tack upon the garrison a soldier in confinement, either before sen- 
tence or after, were given a gim and ordered to assist in the general 
defense, he would unquestionably be regarded as in line of duty while 
acting in obedience to such order; so, also, if the building in which 
he was confined should catch fire and he were ordered to help extin- 
guish the flames. The real criterion, then, is not whether the claim- 
ant was at the time he incurred his disability in arrest or under 
sentence. 
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As was said by Attorney General Gushing in his well-known opin- 
ion concerning line of duty as related to pensions (7 Op., 149), " any 
rule based on the assumption of its being impossible for an officer 
or soldier ♦ ♦ ♦ in arrest, under sentence, to perform acts, suffer 
casualties, receive wounds, or incur causes of disease, in the line of 
duty is not a truth, and, like all things untrue, can not be conform- 
able to justice or wisdom." 

The true test, as stated by the same authority, would seem to be: 
" Was the cause of disability, or was it not, an act of his official 
military duty?" 

Official military duty is any duty that may be properly required 
of a soldier and which he has been ordered by competent authority to 
perform or is imder obligation to perform by virtue of his oath at 
enlistment. 

The work upon which this claimant was engaged at the time of his 
injury was what is known as " fatigue duty," to which any soldier 
may properly be assigned by his commanding officer. In other 
words, it was soldier's work, the assignment to which carried with it 
no stigma or disgrace. He was not assigned to it as a pimishment, 
as no one had a right to punish him until the findings of the court- 
martial in his case had been approved. 

The Army Regulations contain the following provisions : 

936. EnUBted men against whom charges have been preferred will be desig- 
nated as " awaiting trial " ; enlisted men who have been tried will, prior to the 
promulgation of the result, be designated as " awaiting result of trial " ; enlisted 
men serving sentences of confinement, not involving dishonorable discharge, will 
be desi^ated as "garrison prisoners"; those sentenced to dishonorable dis- 
charge and to terms of confinement at military posts or elsewhere will be 
designated as "military convicts." 

940. Enlisted men awaiting trial or awaiting result of trial wUl not be sent 
to work with garrison prisoners or military convicts if It can be avoided, and 
may, In the discretion of the commanding officer, be required to attend drills, 
or sent to work under charge of a sentinel during the usual working hours. 

The claimant's status was that of an enlisted man awaiting result 
of trial. He could not be assigned to work as a convict or garrison 
prisoner, but might be required to perform such work as soldiers in 
good standing were required to do ; in other words, work of a recog- 
nized military character or military duty. 

The Adjutant General, in a report furnished December 7, 1912, 
referring to this claimant, says : 

Whatever work he may have done whUe a prisoner In confinement was under 
charge of a sentinel and by order of the post commander. 

It would seem to be inevitable to conclude that when a soldier who 
is not a "convict" or "garrison prisoner" is performing military 
work in obedience to the command of his superior oflScer, he is in 
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the line of duty, regardless of the fact that his status is that of one 
in arrest, in confinement, or awaiting trial or result of trial, and 
whether the duty consists of fighting, drilling, erecting breastworks, 
demolishing buildings, or cleaning streets; and that any disability 
incurred as a result of duty performed under such circumstances is 
pensionable. So holding, the department sustains the appeal and the 
action of the bureau is hereby 
Rer>€r%ed, 



Emma Cooper. 

Decided July 2.J, 1913. 

Divorce — Jurisdiction — Domicile — Michigan — New York. 

Claimant and soldier were married in the State of New York in 18G7, and 
together moved to the State of Michigan, where claimant left the soldier 
and returned to the State of New York, where she has ever since resided. 
The soldier remained in Michigan, in which State he later applied for and 
obtained a divorce from claimant. 

Claimant contends that she was not personally served with process in the 
State of Michigan, and did not answer, appear, or defend said suit nor 
submit to the jurisdiction of the court, and that the court of Michigan 
which granted the decree of divorce had no jurisdiction over her, and said 
decree was therefore null and void; citing the case of Haddock v. Had- 
dock (201 I'. S., 502), and other decisions. 

Held: That w^hen claimant went to the State of Michigan with her husband, 
that State became the matrimonial domicile, and the soldier could sue there, 
and the court acquired such jurisdiction as would entitle its judgment to 
full extraterritorial effect under the fuU faith and credit clause of the 
Federal Constitution. As the Michigan decree of divorce has been passed 
upon and sustained by a New York court at the suit of claimant, she is 
held not to be the widow of the soldier. 

Layun, Assistant Secretary. 

Claimant appealed, March 31, 1913, from the rejection, February 
27, 1913, of her application, filed January 6, 1913, for pension as the 
widow of soldier, which application was rejected on the ground that 
she is not the widow of soldier, he having obtained a divorce from her 
February 14, 1873. 

Claimant's assignments of error are briefly as follows: That said 
alleged decree of divorce is illegal and does not bind her, because 
she was married to soldier in the State of New York and her matri- 
monial domicile has ever since said marriage remained in that State ; 
that her husband abandoned her in said State, and that she was not 
personally served with process in the State of Michigan and did not 
answer or appear in the case, and that the court of Michigan which 
granted the decree therefore had no jurisdiction. 
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She cites the cases of Haddock o. Haddock (201 U. S., 502), 
North V. North (47 Misc., 181), and other Federal and State 
decisions. 

The material facts in this case are that, while claimant and pen- 
sioner were married in the State of New York, January 17, 1867, 
they subsequently moved to Tecumseh, Mich., when she left the sol- 
dier and returned to the State of New York, where she has ever 
since resided. 

In the Haddock case, cited by appellant, the parties were married 
in the State of New Yorkj where the husband deserted the wife and 
went to the State of Connecticut, there securing a decree of divorce 
from her upon service by publication. He having returned to the 
State of New York, the wife commenced suit against him for sepa- 
ration from bed and board, and alimony, which suit was decided 
in her favor upon the New York court holding that the Connecticut 
divorce was void and of no effect in the State of New York, where 
the wife had maintained her domicile. 

In affirming the action of the New York court, it was held by the 
United States Supreme Court that a suit for divorce brought in a 
State other than the domicile of matrimony against the wife who is 
still domiciled therein is not a proceeding in rem justifying the court 
to enter a decree as to the res or marriage relation, entitled to be 
enforced outside the territorial jurisdiction of the court. 

That decision of the Supreme Court was in line with the decision 
in the New York case of Hamilton v. Hamilton (26 Misc., 336), de- 
cided in 1889. The parties were married and domiciled in the State 
of New York in 1888, and separated in 1891, the wife going to the 
State of Connecticut, where she obtained a decree of divorce, re- 
married, and returned with her second husband to the State of New 
York. Her first husband was granted a decree of divorce from her 
upon the ground that the Connecticut decree was void for want of 
jurisdiction over the defendant, who had continued to reside in the 
State of New York and had not appeared or pleaded in said suit, 
although served with notice according to the laws of the State of 
Connecticut. Her cohabitation with her second husband in the State 
of New York was, therefore, adulterous. 

Had the first husband in that case deserted claimant, however, a 
different conclusion would unquestionably have been reached, as in 
the case of North v. North (47 Misc., 180), decided in 1905, and 
afterwards affirmed by the appellate division of the supreme court 
on the same grounds (111 App. Div., 291). In that case the wife 
deserted the husband, who afterwards went to the State of Cali- 
fornia, and secured by publication and personal service of notice on 
defendant in New York, in accordance with the laws of California, 
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a decree of divorce from her; which decree was sustained upon the 
ground that the wife having deserted her husband in the State of 
New York, their matrimonial domicile, he could acquire a domicile 
and residence in another State, giving the courts of that State juris- 
diction. The husband, having returned to the State of New York, 
was sued by the wife for her support, and the California decree of 
divorce was held to be a bar to said action. 

Gaynor, J., after reciting the general rule of the State of New 
York, in harmony with the Haddock and North decisions, pointed 
out the exception to that rule in the case before him. He said : 

The rule established by the decisions in this State is that if one spouse 
abandon the matrimonial domicile in this State and go Into another State and 
become domiciled there and obtain a Judgment of divorce there in the action 
in which the defendant was not served with process in that State, or in which 
he or she did not appear, such Judgment has no extraterritorial effect, and is, 
therefore, a nullity in this State. 

But the case at bar is different; the defendant (the husband) did not aban- 
don the matrimonial domicile in this State. On the contrary, the plaintiff 
severed and terminated the matrimonial domicile here by abandoning the de- 
fendant, and when he left the State they had no matrimonial domicile here» 
the unity of domicile here having been severed and ended by the plaintiff. The 
case is, therefore, not within the rule of our decisions. • ♦ ♦ I see no 
reason to hold that the husband could not sue in his new domicile for a divorce 
and why the court there did not acquire such Jurisdiction as would entitle Its 
Judgment to full extraterritorial effect under the full faith and credit clause of 
the Federal Constitution. To hold otherwise would be to hold that an aban- 
doned spouse would never get release except by suing in the State in which he 
or she was abandoned. 

The facts in this case now under consideration do not bring it 
within the rule announced in the Haddock or Hamilton cases (supra) , 
but do bring it within the decision of the court in the North case 
(supra.) 

In this case the parties moved from New York to Michigan, where 
the wife left her husband and returned to New York and never re- 
turned to him. Their matrimonial domicile was, therefore, in Michi- 
gan, which gave the Michigan court jurisdiction. It further ap- 
pears that after obtaining his divorce from claimant he remarried, 
and after several years returned with one of his children by his sec-- 
ond marriage to New York State, where claimant commenced a suit 
against him for support, in which she failed to succeed, the Michi- 
gan decree barring her right of action. Thus the validity of the 
Michigan decree appears to have been passed upon by the court in 
the State of New York and sustained. 

The bureau action was in accordance with the law and facts dis- 
closed by the evidence and is accordingly 

Afii^med, 
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Stephen G. GarloCk. t.'/-/'. 

' t •* • • « , 

Decided August 30, J 913. 

Practice — Declaration — ^Act May 11, 1912 — Disability Clause — ^Averment — * 

Commencement. 

1. The Commissioner of Pensions may prescribe, subject to the approval of the 

Secretary of the Interior, such form of applications for pension under the act 
of May 11, 1912, as he may deem necessary for their orderly and speedy 
adjudication. 

2. An application properly executed but defective in form may, upon notice to 

the claimant, be amended by an affidavit which shall relate to and be 
considered a part of the original declaration. 

8. Where an application for pension under the act of May 11, 1912, has been 
made in the form prescribed, or approved by the Commissioner of Pen- 
sions, which does not state under what particular clause or provision of 
the act pension is sought, but it appears from other papers filed that the 
intention was to claim under the so called *' disability clause." the appli- 
cant's rights under said clause may be considered and adjudicated without 
requiring him to file a new declaration for that purpose. 

4. Where an application under said act shall have been adjudicated as a claim 
on account of age and length of service and the claimant, upon receiptNOf 
notice of such action, shall promptly advise the Pension Bureau that his 
purpose was to claim under the "disability clause," the case shall be 
reopened and his right to pension under said clause determined. 

Layt^in, Assistant Secretary. 

The appellant filed on October 12, 1912, a claim for pension nndei* 
the act of May 11, 1912, which was adjudicated by the Pension Bureau 
in July, 1913, with the result that he was allowed $16 per month 
under said act on account of his age and length of service. He ap- 
pealed August 9, 1913, contending that he should have been rated, 
under the disability clause of the act, at $30 per month. In the 
report of the Commissioner of Pensions transmitting the appeal 
with the papers in the case for consideration by the department, it 
is stated that the claimant's rights under the " disability clause " of 
the act of May 11, 1912, have never been passed upon by the bureau, 
and that in view of decisions of the department in the cases of 
Orlando R. Chamberlin (docket No. 141092) and Augustus Maury 
(docket No. 141324) there is some uncertainty as to whether a proper 
application for pension, or one requiring consideration, under said 
clause has been made. 

The claimant has filed but one application under the act of May 
11, 1912, and that was made on the blank form furnished by the Pen- 
sion Bureau. It sets forth his name, post office address, age, service, 
personal description and date of birth, his several places of residence 
since leaving the service, and the fact that he was a pensioner under 
certificate No. 409000, and then states that "he makes this declara- 
tion for the purpose of being placed on the pension roll of the United 
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States uade^' tiidprcmsions of the act of May 11, 1912." No specific 
Tfit&€enc&, is m&de' in the paper to either what is known as the " age 
^id'aerrice " provision or to the so called " disability clause." It does 
hot allege that the applicant is unfit or unable to perform manual 
labor, or even that he has been pensioned for disability incurred in 
the service and in line of duty. The form upon which the applica- 
tion was made does not provide for any such allegation. As a matter 
of fact, he was formerly pensioned under the general law for im- 
paired vision of the left eye. 

In a letter dated February 10, 1913. addressed to Hon. Bichard 
Bartholdt, of the House of Representatives, and by him forwarded 
to the Pension Bureau, February 17, 1913, the claimant says: 

Since filing my appUcatlon for increase in pension under the new law my 
eyesight has so far failed me that I am unable to do work of any kind. If not 
taking up too much of your valuable time, would like to have you ask the 
Commissioner of Pensions for an order to go before the board to have my eyes 
examined. ♦ • ♦ 

This appears to have been taken as evidence of an intent to claim 
under the " disability clause " of the act, and on April 29, 1913, he 
was called upon for medical testimony showing whether he was un- 
able to perform manual labor by reason of impaired vision of the 
left eye at the date of filing his claim. 

On May 14, 1913, he filed an afiidavit by Dr. Frances B. Wilkinson, 
his family physician, to the effect that he had had trouble with his 
eyes ever since affiant had known him (about nine years) ; that it had 
gradually become worse, and that for the past three months his vision 
had been so impaired as to totally disable him for following his usual 
avocation. 

The report of the Commissioner of Pensions, with reference to the 
action above outlined, says: 

It should be stated that for a while an application for pension imder the act 
of May 11, 1012. which did not specifically invoke the benefits of the disaWUty 
clause, was yet considered thereunder when there was in the case, in the shape 
of other statements, aflSdavits or other matter, something to indicate a purpose 
on the part of the claimant to invoke the benefits of such clause. The action in 
this case was in accord with such practice. In decisions rendered in the Cham- 
berlin and Maury cases (dockets Nos. 141092 and 141324, respectively) the de- 
partment has held, in efltect, that to secure the benefits of this clause there must 
be a specific application thereunder. The bureau has since undertaken to con- 
form to the ruling in these decisions, and it was because of same that the appli- 
cation in this case was not accepted as covering the disability clause of the act 
4n the final adjudication thereof. 

Under the rulings cited it must be held that the bureau action was proper. 

Whether or not, subsequent to the filing of an application which makes no 
mention of the disabilitj' clause of the act of May 11, 1912, nor contains any 
statement indicating a purpose on the part of the claimant to invoke the bene- 
fits of such clause, the claimant may by statement, aflSdavit, or otherwise secure 

Digitized by VjOOQIC 



DECISIONS RELATING TO PENSIONS. 103 

the consideration of the application as one under 'the disability clause of the act 
by Indicating that M; was his purpose to claim thereunder when filing the appli- 
cation, is a question which is respectfully submitted for your consideration. 

In the Chamberlin decision the department used the following 
language : 

As to any possible demand the appellant may now be making for a $30 rating 
cinder the disability clause of the act of May 11, 1912, it is sufficient to state 
that he did not claim under the disability clause of said act, in his present decla- 
ration, and, therefore, there was nothing further for the bureau to adjudicate. 

In the Maury case it was said : 

With regard to claimant's rights under the disability clause of said act, it Is 
noted that he has filed no claim Invoking the benefit of that clause, and until 
he does so that question cannot be considered. If he should hereafter invoke 
the Ijeneflt of said clause in a formal affidavit or claim, pension, if allowed 
thereunder, could only commence from the date such claim or affidavit shall be 
filed, under the order of March 7, 1913. 

In both of the above cases the declaration was identical in form 
with that in the case now under consideration. In neither of them 
was there any statement, by affidavit or otherwise, indicating an 
intent to claim on account of disability. In the Chamberlin case the 
bureau in reporting upon the appeal under date of February 18, 1913, 
stated : 

The application on which this allowance was had, filed May 20, 1912, makes 
no reference to disability, and hence there was no consideration of the question 
of claimant's probable rights under the disability clause of the act and no 
action was taken with reference to such matter. 

In the Maury case the report stated : 

With regard to i)ossible rights under the disability clause of the act, it is to 
be noted that the declaration filed in no way invoked the benefits of such clause, 
as it made no reference to disability of any kind. In similar cases in the earlier 
adjudications under this act claimants* later statements as to their Intent in 
filing the declaration have been accepted as sufficient, when read in connection 
with the declaration, to warrant the adjudication of the claim under the dis- 
ability clause of the act, but in the order of March 7, 1913, in connection with 
the act of March 4, 1913, which was approved by the Assistant Secretary, it 
was stated in paragraph 6 that " when increase of pension is claimed under the 
disability clause of the act of May 11, 1912, pension, if allowed under said 
clause, will commence from date of filing the declaration or affidavit claiming 
the same." It seems to be the purpose of this language to restrict date of com- 
mencement of pension under the disability clause of the act to the date of filing 
the declaration or affidavit in which the benefits of such clause are specifically 
Invoked, and same being true a later statement could not be accepted to change 
the character of a former declaration which did not invoke the benefits of the 
disability clause; and the action of this bureau in not considering the claim filed 
May 28, 1912, as under the disability clause, would have to be adhered to. Any 
later statement as to the intent of filing or claiming the benefits of the dis- 
ability clause could only be accepted as carrying the benefits of such clause from 
date of filing such later or explanatory statement. 
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It will be observed that the decisions which are cited as having 
occasioned a change in the practice of the bureau merely followed 
and approved action taken by the bureau upon its own initiative. In- 
asmuch as the claimants, prior to filing their appeals, had in no way 
manifested an intent to claim under the *' disability clause," and the 
bureau had not passed upon the question of their rights under said 
claim, there was nothing the department could do except acquiesce 
in the action, or nonaction, complained of. The construction of the 
order of March 7, 1913, suggested in the report upon the appeal in 
the Maury case, had no relation to the facts in that case, at that 
time, but had reference, rather, to a hypothetical case, and, there- 
fore, perhaps did not receive as much attention as it might otherwise 
have done. Upon further and more careful consideration of the 
matter the department must dissent, in part at least, from the view 
expressed in said report. The last section of the order of March 7, 
1913, approved March 11, 1913, reads as follows : 

When increase of pension is claimed under the disabUity clause of the act 
of May 11, 1912, pension, if allowed under said clause, will commence from 
the date of filing the declaration or affidavit claiming the same. 

The act itself provides that all pensions therein provided shall 
commence from the date of filing the applications in the Bureau of 
Pensions after the passage and approval of the act. The amendatory 
act of March 4, 1913, so far as it is pertinent to this discussion, re- 
lates only to increases of rate on account of advancing age. The sec- 
lion of the order of March 7, 1913, above quoted, relates to claims for 
increase of pension, and has nothing to do with original claims under 
the act of May 11, 1912. It provides, in effect, that if one is pen- 
sioned under said act at a lower rate than $30 per month on account 
of his age and length of service and files a claim for increase to the 
$30 rate under the " disability clause," the latter rate, if allowed, 
will commence from the date of filing the declaration or affidavit 
claiming the same. But the question submitted by the Commissioner 
of Pensions for consideration in connection with the pending appeal 
relates to the commencement of original pensions under the act of 
May 11, 1912, and to the right of a claimant to amend, supplement, 
or explain, a declaration filed under said act. 

The declaration in this case, as in the cases of Chamberlin and 
Maury, was in the form prescribed by the bureau for applications for 
pension under the act of May 11, 1912. It must, therefore, be regarded 
as a valid claim for any and all benefit to which the applicant may 
be entitled under the provisions of said act. If it is ambiguous — if it 
leaves a doubt as to whether he intended to claim under the " age and 
service clause " or under the " disability clause " — the fault is the 
bureau's, not his. He has filled out the blank officially approved for 
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the purpose of making applications under either clause and has sup- 
plied all the information it calls for. It would be manifestly unjust, 
under the circumstances, to treat it as an application under the age 
and service clause only, and, upon claimant's representing that he 
intended to claim under the " disability clause," to require him to file 
a new declaration with a possible resultant loss of considerable 
pension. 

These considerations do not apply to the case at bar, as it is evident 
from the claimant's own statement and the testimony furnished by 
him that he was not unable to perform manual labor by reason of 
disability of service origin at the time of filing his application under 
the act of May 11, 1912, and did not at that time intend to apply 
under the " disability clause " of the act. The action of the bureau 
in adjudicating the case without reference to said clause was, there- 
fore, proper and is affirmed. If he desires to have his title to the $30 
rate on account of disability of service origin passed upon, he must 
file a new declaration for that purpose, which would be in the nature 
of a claim for increase and, as such, would be governed by the pro- 
vision of section 6 of the order of March 7, 1913, heretofore quoted. 

With reference to the question of practice submitted in the report 
upon the appeal the department holds : 

1. The Commissioner of Pensions may prescribe, subject to the 
approval of the Secretary of the Interior, such form of applications 
for pension under the act of May 11, 1912, as he may deem necessary 
for their orderly and speedy adjudication. 

2. An application properly executed but defective in form may, 
upon notice to the claimant, be amended by an affidavit which shall 
relate to and be considered a part of the original declaration. 

3. Where an application for pension under the act of May 11, 1912, 
has been made in the form prescribed, or approved by the Commis- 
sioner of Pensions, which does not state under what particular clause 
or provision of the act pension is sought, but it appears from other 
papers filed that the intention was to claim under the so-called " dis- 
ability clause," the applicant's rights under said clause may be con- 
sidered and adjudicated without requiring him to file a new declara- 
tion for that purpose. 

4. Where an application under said act shall have been adjudicated 
as a claim on account of age and length of service and the claimant, 
upon receipt of notice of such action, shall promptly advise the Pen- 
sion Bureau that his purpose was to claim under the " disability 
clause," the case shall be reopened and his right to pension under said 
clause determined. 

Anything in the Chamberlin and Maury (or other) decisions in 
conflict with this ruling is hereby revoked. 
Affirmed. 
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EUZABBTH MeRRIWEATHER. 

Decided September 16, 1913. 
Mabbiage — Ck)LORED Pebsons — Kentucky — Indiana. 

Soldier and one Fannie while slaves were married In Kentucky before the Civil 
War, lived together In that State as husband and wife up to soldier's en- 
listment in September, 1864, and from his discharge in March, 1866, until 
the fall of 1871, in said State, when they removed to Indiana, where they 
lived together until the following spring, appellant living with them as 
soldier's mistress, when Fannie drove appellant from the house and soldier 
followed her, and later they were ceremonially married in Indiana, March 6, 
1884, and lived together as husband and wife in said State until soldier's 
death June 2, 1002. Fannie died May 7, 1894. It does not appear that the 
slave marriage of Fannie and soldier was ever formally ratified under the 
act of the Kentucky Legislature of February 14, 1866, nor that they had 
been divorced. 

Held: That if the slave marriage of Fannie and soldier was not ratified in Ken- 
tucky, such marriage was of no binding force, and as the circumstances of 
their living together in Indiana did not show an intent to contract a valid 
marriage in Indiana, such a marriage could not be presumed, and appellant's 
marriage to soldier by ceremony in March, 1884, would be valid. 

Laylin, Assistant Secretary. 

This appeal, filed April 17, 1913, relates to the action of the bureau 
dated April 5, 1913, rejecting, after special examination, the above- 
entitled claim, filed June 26, 1902, on the ground of no title under the 
act of June 27, 1890, " as the claimant did not become the lawful wife 
of the soldier until after the death of his former wife, Fannie Merri- 
weather, May 7, 1894." 

Unless a valid marriage existed between the soldier and the appel- 
lant from prior to the passage of the act of June 27, 1890, until his 
death, she has no title to pension as his widow under said act. 

The soldier and Fannie while slaves were married in Kentucky 
before the Civil War, and lived together in that State until his en- 
listment, September 8, 1864, and from his discharge, March 16, 1866, 
until late in the fall of 1871, when they removed to Indianapolis, 
Ind., where they lived together until the following spring, when they 
separated. 

The appellant lived with the soldier and Fannie in Kentucky and 
removed with them to Indiana. She testified on special examination, 
October 21, 1912, that she formed the soldier's acquaintance in In- 
diana, but later, on hearing read the evidence as to the facts, she 
testified she first lived with them when she was about to become the 
mother of her child Hattie by one Munday (in her first deposition 
she stated that the soldier was the father of Hattie), and that because 
of her condition they gave her a home ; that within a few months of 
the child's birth she removed with them to Indianapolis; that while 
there Fannie was jealous and accused her and the soldier of being 
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*' too intimate " ; that finally she was compelled to leave, and that in 
a few days after she left she and the soldier eloped, went to Carthage, 
Ind. (about 30 miles from Indianapolis), and commenced living to- 
gether as husband and wife. On cross-examination she admitted 
that she had been living two or three years with the soldier and 
Fannie when Hattie was bom. The evidence shows that the soldier 
recognized Hattie as his child during the entire period that he and 
the appellant lived together as husband and wife. 

The soldier and the appellant lived continuously in Carthage until 
his death, June 2, 1902, and were ceremonially married there March 
6, 1884. Several children were born to them. Shortly before their 
marriage, Fannie, who resided in Indianapolis after she and the 
soldier separated, went to Carthage. It appears that the soldier said 
that she was his slave wife, that she accepted $100 from him as a 
consideration to release him from any obligation to her, and returned 
to Indianapolis, where she lived until her death in 1894. It does not 
appear that she lived as a wife with anyone save the soldier. 

It further appears that a careful search of the divorce records in 
the jurisdictions where the soldier and Fannie resided after their 
separation failed to show that either obtained a divorce. 

Unless the slave marriage of the soldier and Fannie was formally 
ratified under the act of February 14, 1866, of the legislature of Ken- 
tucky, it was invalid there and elsewhere. Nannie Roach (7 P. D., 
80) ; Martha Maddox (12 P. D., 447). Marriage in Kentucky must 
be solenmized in a manner prescribed by statute, otherwise it is void. 
Nannie Roach, supra; Maggie Merriman (12 P. D., 439). 

Whether they ratified their slave marriage under said act does not 
appear. The matter was not inquired into. The bureau, deeming 
such inquiry as unnecessary in adjudicating the claim, rejected it, in 
accordance with an opinion of the law division, on the view that 
they contracted a common-law marriage while they lived together in 
Indiana; that such marriage was not dissolved until the death of 
Fannie in 1894, and that, therefore, the ceremonial marriage of the 
soldier and the appellant in 1884 was void under the law of Indiana. 

It is true, as stated in the opinion of the law division, that the 
soldier and Fannie cohabited as husband and wife for a few months 
in Indiana; that during such cohabitation they represented them- 
selves as husband and wife, and that they were so recognized and 
considered by the community in which they resided. It is also true 
that cohabitation and reputation as husband and wife are facts evi- 
dencing marriage and, under certain circumstances, are sufficient to 
raise a presumption of marriage. But such facts per se do not con- 
stitute marriage; otherwise the motive and intention of the parties 
would be lost sight of and the element of mutual consent to marry, 
which is essential to create marriage, would be ignored. 

Digitized by VjOOQIC 



108 DECISIONS BELATING TO PENSIONS. 

The bureau relies on the departmental decision in the case of Eliza 
Ross (16 P. D., 218), as authority for holding that the cohabitation 
and reputation as husband and wife of the soldier and Fannie, while 
they resided in Indiana, are sufficient to show that they contracted 
a common-law marriage during such cohabitation. The rule ap- 
proved by the department in that case is based on the decision of the 
Supreme Court of Indiana in Teter v. Teter (101 Ind., 121). In its 
decision the department pointed out that in Teter v. Teter the court 
laid much stress upon the motive and intention of the parties as evi- 
denced by their acts and that the court held that " the intention to 
assume the relation of husband and wife, attended by pure motives 
and accompanied by an open aclaiowledgment of that relation, is 
sufficient to constitute marriage;" that " no formal ceremony is neces- 
sary, and if the motives are good, the intention to effect an immediate 
maniage is present, and the purpose to unite as husband and wife 
exists in the minds of both parties, mutual consent is all that is re- 
quired * * * but it need not be evidenced in any particular form 
if marriage was intended and the circumstances show that the parties 
assumed to enter into that relation, consent will be inferred." 

In the Ross case the material facts were not in dispute. The 
claimant, Eliza," and the soldier, Ross, while slaves in Kentucky 
were married some years before the Civil War. They cohabited as 
husband and wife until his enlistment, and from his muster-out until 
his death, February 6, 1902. During all this period they resided in 
Kentucky except for two years (1869-70 or 1870-71) when he offi- 
ciated as the pastor of a church in Madison, Ind. While in Indiana 
they lived together and he introduced her as his wife to his par- 
ishioners, who received and treated her as such. These facts were 
considered as showing, while they lived in Madison, their mutual 
consent, their intention and purpose, to marry, and a consummation 
of their marriage, and also as meeting all the requirements of the 
law of Indiana, as specified in Teter y. Teter, to constitute a common- 
law marriage in that State. 

Unless there was an intention to marry on the part of both, the 
soldier and Fannie, while they lived together in Indiana, no mar- 
riage existed between them. What is there to show such an intention 
on his part, aside from the fact that he represented himself as her 
husband? During the entire period of their cohabitation in Indiana 
the appellant was living with him as his mistress. That she was his 
mistress was of course well known to Fannie who upbraided them 
for their conduct. Finally, she drove the appellant from the house 
and the soldier left with her. It is in evidence that the slave wife 
declared that she would not have tolerated the presence of the ap- 
pellant as long as she did but that she knew if she drove the ap- 
pellant away the soldier would leave and that she and her children 
would be deprived of support. Certainly such conduct onvhis part 
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during the entire period that they cohabited in Indiana as husband 
and wife does not tend to show that his intention was to contract a 
marriage with her. Nor is there anything tending to show during 
such period an intention on the part of Fannie to marry him save 
that she lived with him as his wife and represented that she was 
his wife. 

That they represented that they were husband and wife and that 
they were so considered and received by friends and relatives during 
the few months they lived together following their removal to 
Indiana, are facts which, as heretofore stated, are relevant to show 
that they were married ; but such facts are not very conducive to the 
belief that while they so lived, a matrimonial intent existed on the 
part of either when considered in connection with other facts, viz, 
that they lived in continuous domestic strife which soon brought 
about their final separation, and that, so far as appears, neither de- 
sired or offered to resume their cohabitation, although, it is reason- 
able to believe, the whereabouts of the one was well known to the 
other from their separation until her death, over 22 years later. 

For the foregoing reasons the evidence is wholly insufficient to 
show that the soldier and Fannie contracted a common-law marriage 
in Indiana. If they failed to ratify, imder the statute of Kentucky, 
their slave marriage, a valid marriage never existed between them, 
and there would therefore be no impediment to the soldier and the 
appellant contracting a valid marriage prior to June 27, 1890, while 
they were cohabiting as husband and wife. 

It should be definitely shown whether the soldier's slave marriage 
was ratified under the Kentucky statute and therefore the claim 
should be readjudicated. 

The action complained of is accordingly 

Reversed. 

Millie Rushing. 

Decided September 16, 191S, 

Sebvice Colored Tboops — Termination of Wab of the Rebellion. 

The service of appellant's late husband from enlistment, May i), 1865, to dis- 
charge, January 10, 1866, was not a service of 90 days during. the War of 
the late Rebellion within the meaning of the act of June 27, 1890, it being 
held that said soldier's service in Tennessee after July 1, 1865, was not 
service during said war (John Barleyoung, 7 P. D., 453, and Edward 
Farrell, 7 P. D., 532). 

The cases of Isaac Walker (15 P. D., 198) and William Williams (15 P. D., 
281), holding that the ruling in the cases of Barleyoung and Farrell should 
not apply to colored troops, is expressly overruled and set aside. 

Laylin, Assistard Secretary. 

Benjamin Rushing enlisted as a private in Company H, Thirteenth 
United States Colored Volunteer Infantry, May 5, 1865, ^tiwi ^^p^ 
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discharged therefrom January 10, 1866. He died April 29, 1884, 
never having filed a claim for pension. 

On August 4, 1890, Millie Rushing filed a claim for pension under 
the act of June 27, 1890, as the widow of said soldier. 

This claim was submitted to the Assistant Secretary of the In- 
terior by the Commissioner of Pensions on December 12, 1911, calling 
. attention to the fact that the claim had previously been rejected 
under the ruling in the case of John Barleyoung (7 P. D., 453), but 
that a later decision, that of Isaac Walker (15 P. D., 198), held 
"exactly opposite to the former decision," stating that he saw no 
equity in the case, as hostilities had practically ceased before the 
soldier enlisted, that the claim if allowed would carry a first pay- 
ment of $2,930, and asking that the claim be considered by the de- 
partment to determine whether " there shall be one meaning of the 
law for the white soldier and another directly opposite for the black 
soldier," as held in the Walker case? 

This communication was returned with the suggestion that action 
be taken by the bureau so that the claim might properly come before 
the department on appeal when the -question would be carefully 
considered. 

The claim was accordingly rejected March 12, 1912, on the ground 
that soldier " did not perform ninety days' service in suppression of 
the War of the Rebellion." 

From this action an appeal was filed by claimant's attorney April 
10, 1912, contending that the case comes within the rule laid down 
in the case of Isaac Walker (15 P. D., 198) and William Williams 
(15 P. D., 281). 

In his report on this appeal the commissioner refers to his com- 
munication of December 12, 1911, calls attention to paragraph 5 
of the syllabus in the Barleyoung decision and states that — 

As far as actual service is concerned, certainly those enlisting after May 1, 
1865, did not do so with the expectation of having to go into battle. 

I am aware that the claim can be admitted on recent decisions, and I would 
simply like to get the matter straightened out so that we will know exactly 
where we are, as undoubtedly If the new legislation proposed goes through 
Congress hundreds of thousands of claims wUl come in and this question will 
come up. 

In the case of Walker, cited, it was held (syllabus), that — 

The service of colored troops organized and accepted under section 11 of the 
act of July 17, 1862, as United States soldiers is presumptively pensionable 
service under the act of June 27, 1890, notwithstanding the enlistment and 
service of such was subsequent to April 13, 1865, and In a loyal State; 
this rule being an exception to the general rule, stated in the case of 
Edward FarreU (7 P. D., 532), as to enlistments in loyal States after 
April 13, 1865. Case of Betty F. Nichols (13 P. D., 330), overruled. 
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In the case of Williams it was held as follows : 

The claimant's enlistment and service are shown to have been under the act 
of July 17, 1862, section 11, authorizing the employment of colored troops 
'for the suppression of the rebellion," and are, consequently, presumed 
to have been for the purpose of suppressing such rebellion, and such service 
is presumptively pensionable service under the act of June 27, 1890. 

The law authorizing the enlistment of colored persons during the 
War of the Rebellion was the act of July 17, 1862 (12 Stat. L., 
692), section 11 of which provides: 

That the President of the United States is authorized to employ as many 
persons of African descent as he may deem necessary and proper for the 
suppression of this rebellion, and for this purpose he may organize and use 
them in such manner as he may Judge best for the public welfare. 

The Thirteenth Regiment of United States Colored Infantry, in 
which soldier served, was organized at Nashville, Tenn., November 
19, 1863, to serve three years, and was mustered out of service 
January 10, 1866. During the entire period this organization was in 
the service it was stationed in the State of Tennessee. 

This soldier was evidently a recruit, as he was enlisted nearly 
18 months after the regiment was organized and after the order 
of the War Department of April 29, 1865, to discontinue enlistment 
of colored troops. 

Under the act of July 17, 1862, the President was authorized to 
employ persons of African descent "for the suppression of this 
rebellion," but he was empowered to " use them in such manner as 
he may judge best for the public welfare." However, this employ- 
ment must have been for the purpose of the suppression of the re- 
bellion, as indicated by the words " and for this purpose." 

The terms on which colored persons were employed during the 
Civil War were not the same as applied to volunteers generally. The 
act of July 27, 1861 (12 Stat. L., 268), providing for accepting volun- 
teers stated that it was " for the purpose of repelling invasion, sup- 
pressing insurrection, enforcing the laws, and preserving and protect- 
ing the public property." 

The last-mentioned statute was broader than the act of July 17, 
1862. The volunteers therein provided for were not only for the sup- 
pression of the rebellion but for enforcing the laws and preserving 
and protecting public property. 

If the rule announced in the case of John Barleyoung (7 P. D., 
453) and Edward Farrell et al. (id., 532), was applicable to white 
volunteers, there is no reason why it should not apply alike to colored 
volunteers. In the Walker case it was argued that colored troops 
organized under the act mentioned were United States troops and 
not troops of any particular State and hence a distinction should be 
made. All volunteers when mustered and accepted into the United 
States service became United States troops, though designated on _ 
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named for the State from which they came and were on the same 
footin^r as regulars. 

If, as stated in the Barleyoung and Farrell cases, service rendered 
after July 1, 1865, would not be presumed to have been service during 
the War of the Rebellion as to white or State volunteers, no reason 
appears in either of the acts mentioned why the rule should not apply 
to colored troops as well. 

If the service of white troops, regulars or volunteers, after July 1, 
1865, was not service during the rebellion it must have been so held 
on the theory that said war had ceased or closed ; and if such was the 
fact the employment of colored troops was no more in aid of suppres- 
sion of the rebellion than the employment of any other troops. 

After a careful consideration of this question the department con- 
cludes that the decisions in the cases of Walker and Williams (15 
P. D., 198 and 281) , wherein it was held that the War of the Rebellion 
had closed in so far as service of white troops was concerned but not 
as to colored troops, were erroneous and the same are hereby over- 
ruled and set aside. 

The service of appellant's husband from enlistment May 5, 1865, 
to July 1, 1865, not having been a service of 90 days or more during 
the late War of the Rebellion, required to give title to pension under 
the act of June 27, 1890, she has no title under said act, under the 
decisions of the department in the cases of Barleyoung and Farrell, 
supra, holding that service after July 1, 1865, will be presumed to 
have not been in said war, it not having been shown that such service 
was in some actual connection with the war as existing at the time 
the service was rendered in the State of Tennessee. 

Afirmed. 

Charles Newburgh. 

Decided September 20, 1913. 

Disability Clause Act May 11, 1912 — Definition of Words "Unfit" and 

" Unable " — Pbactice. 

The words " onflt " and " unable," as used In the act of May 11, 1912, mean 
substantlaUy the same thing, and in considering the question of title 
under the " disability clause " of said act it is immaterial whether the dis- 
ability is due to wounds or to disease or injury. 

The assigned ground of rejection of a claim under the " disability clause " of 
the act of May 11, 1912, " not disabled for manual labor," is faulty, as a 
person may be " disabled for manual labor " in a certain degree and still 
not be " unfit for " nor " unable to perform manual labor," the condition 
prescribed by said act to give title to the maximum rate of pension there- 
under. 

Latlin, Assistant Secretary, 

The appellant filed, on May 13, 1912, a claim under the " disability 
clause " of the act of May 11, 1912, alleging that by reasorrof a. |vound 
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of the left forearm received in battle he was unfit for manual labor 
and entitled to $30 per month. Said claim was rejected February 
19, 1913, the Pension JBureau holding that he was " not disabled for 
the performance of manual labor by reason of gunshot wound of 
left forearm " and that a medical examination was not warranted as 
the evidence submitted by him did not describe a disability resulting 
from his wound that would render him unable to perform manual 
labor. From that action an appeal was taken February 25, 1913. 

The assigned ground of rejection is faulty as the claimant is un- 
questionably " disabled for manual labor,' " as is evidenced by the fact 
that he was formerly pensioned for his wound xmder the general 
law. It is presumed that the intention was to hold that he was not 
wholly or totally disabled. The appellant admits that he is not to- 
tally disabled for manual labor. His contention, as set forth in the 
appeal, is as follows: 

The disability clause of the act of May 11, 1912, distinguishes two classes: 

(1) ];>er80iis wounded and by reason thereof now unfit for manual labor, and 

(2) persons who, by reason of disability resulting from disease are now unable 
to perform manual labor. 

In a former appeal which is referred to and made a part of the 
one now pending he expanded his argument as follows : 

Webster's Dictionary defines "unfit" by "not fit; not suitable." For In- 
stance, a lame horse Is not fit, not suitable to be driven, but may, nevertheless, 
be made to puU a buggy or cart. " Unable " is defined by the same authority 
by "not able; not having sufficient strength, means, knowledge, skill, or the 
like ; impotent ; weak ; helpless ; incapable." A horse unable to pull a buggy or 
cart is a very much different description and expression from unfit for such 
work. 

The argument is ingenious but not convincing. While persons 
who affect nicety and precision in the use of words may make a dis- 
tinction between "unfit" and "unable," they are used, in ordinary 
speech as practically synonymous. The Standard Dictionary uses 
the words " competent " and " qualified " to define " able " and the 
same words to define "fit;" and among the definitions given of 
" able," employed as a suffix, are " fit to ; able to." " Unfit " as a verb 
is defined as meaning.' " To deprive of requisite fitness, strength, or 
skill; disqualify." When we say, therefore, that a wound unfits a 
man for manual labor we mean that it deprives him of the requisite 
strength, or disqualifies him for manual labor, and if he have not the 
requisite strength, or is disqualified to perform manual labor, he is 
surely unable to perform such labor. Things which are equal to the 
same thing are equal to each other. 

Leaving the field of philology, there is abundant reason for believ- 
ing that Congress intended, in the act of May 11, 1912, to use the 
word " unfit," with reference to those disabled by wounds, and " un- 
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able " with reference to those disabled from other causes, as synony- 
mous. To hold otherwise would be to hold that the legislature 
intended, in this act, to make a distinction in favor of a particular 
class of disabled soldiers contrary to the general policy of all previous 
legislation on the subject. Going back to the earliest acts granting 
pensions to soldiers or sailors " wounded or* disabled " while in the 
line of duty, we find that the rates were to be the same whether they 
were "wounded" or otherwise "disabled." (See acts of Apr. 30, 
1790; Mar. 3, 1795; Mar. 16, 1802; Jan. 11, 1812; Jan. 29, 1813; and 
Apr. 24, 1816.) The first general pension act passed after the begin- 
ning of the Civil War (act of July 14, 1862) provided that soldiers 
and sailors who had been since March 4, 1861, or might thereafter 
become "disabled by reason of any wound or disease contracted" 
while in the service and line of duty, should receive pension at cer- 
tain rates therein specified, no distinction in rating being made be- 
tween those disabled by wounds and those disabled by disease. This 
policy as to rating has been pursued in all subsequent general acts. 
Even in those providing specific rates for loss of limbs (usually due 
to wounds) equal provision is made for total disability in the same 
and the rate is the same whether the amputation or disability be due 
to a wound, to an injury, or to disease. 

That this policy of equal rates for equal disabilities, regardless of 
whether they were due to wounds, injuries, or disease — a policy which 
had obtained since the foundation of the pension system — should have 
been changed by Congress without argument or discussion is highly 
improbable — ^the more so when we consider the injustice and inequali- 
ties that would result from such an innovation. For why should a 
man who had received a gunshot wound in battle be given, on that 
account solely, a higher rate of pension than a soldier who was in- 
jured by being run over by a caisson in the same battle or than one 
who was made deaf by cannonading? Why should disability from 
a wound received during a retreat be pensionable at a higher rate 
than the same degree of disability from a rupture incurred during 
a charge or disease contracted while lying in the trenches? Wherein 
is a soldier accidentally shot by a comrade while in line of duty en- 
titled to a greater recompense than one who is equally disabled as a 
result of hardships endured while a prisoner at Andersonville ? And 
how — under the interpretation contended for — should one be rated 
whose disability is due in part to a wound and in part to other causes? 

The department is unable to concur in the view of the appellant 
that the intent of the disability clause of the act in question was to 
divide the beneficiaries thereunder into two distinct classes, giving 
the $30 rate to the members of one class for a lesser degree of dis- 
ability than to the members of the other class, thus creating, as it 
were, a kind of aristocracy among pensioners. It does not find any 
warrant for such view either by necessary implication f rom<ihe woads 
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employed, or from an examination of other acts in pari materia, or 
by any process of sound reasoning. It is held, therefore, that the 
words " unfit " and " unable " in the act referred to mean substantially 
the same thing, and that in considering the question of title under 
the " disability clause '' of said act it is immaterial whether the dis- 
ability is due to wounds or to disease or injury. 

The only disabling cause of service origin shown in this case is a 
gunshot wound of the left forearm, for which the highest rate allowed 
under the general law, or recommended by any examining board, was 
$12 per month. The report of the latest" examination made January 
7, 1888, after describing the course of the ball, states : 

Cicatrices quite large and evident, slightly adherent, well healed, not tender. 
Left arm measures three-fourths inch less In circumference than the right and 
left forearm one-half inch less ; the cari^al end of left ulna was subluxated and 
radius shortened; can not completely rotate forearm outward; no impairment 
of use of fingers or elbow, but no doubt loss of strength lu limb and use In a 
general way also alfected. 

It is not alleged that there has been any material change in the 
wound or in the parts affected by it since that examination. It is not 
shown or alleged that there is total disability of the arm. On the 
contrary the evidence indicates that it is still a very useful member. 
In view of the foregoing it is not believed that appellant is " unfit 
for " or " now unable to perform manual labor " within the mean- 
ing of said act. 

Affirmed, 



Reitben Holxiand, Jr. 

Decided October 10, 1913, 

Evidence — ^Age — Act of May 11, 1912 — Census Record — Military Record. 

Appellant alleged that he was born August 14, 1842, but admits that there is 
no public record of bis birth. His military record shows that his age at 
enlistment, August 9, 1862, was 18 years, and his age at discharge, June 9, 
1865, was 21 yeara The census enumeration taken August 6, 1850, shows 
his age then to have been 5 years, and that taken June 2, 1860, that it 
was 15 years. Held: 

That the census record having been made by authorized and accredited agents 
appointed for the purpose, from statements made by the parents or guardian 
who were supposed to know the age of such child, is to be regarded as 
reliable and entitled to greater weight than verbal or written statements 
made from memory or based on hearsay, and as the age noted by the census 
enumerator was required to be the age immediately preceding June 1, of 
the year the enumeration was taken appellant's birth, if it occurred 
August 14. must have been in the year 3844. 

Latlin, Assistant Secretary. 

Claimant is a pensioner under the act of May 11, 1912, at $18 per 
month, based on the age of 69 years, and a service of 2^ars W 
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months and 1 day. He filed his declaration under the same act, 
December 14, 1912, alleging that he was bom August 14, 1842, claim 
being rejected August 23, 1913, on the ground that he was not 70 
years of age at the date he executed his declaration. An appeal was 
entered September 20, 1918. 

This appeal is taken up out of its regular order on request of the 
Commissioner of Pensions regarding a matter of practice, the facts 
in the case being as follows: The soldier enlisted August 9, 1862, 
and was honorably discharged June 9, 1865, the record of the War 
Department showing his age as 18 years at enlistment, and as 21 
years at muster out. Pensioner states there is no public record of his 
birth, that the Bible record has been long since destroyed, and he 
has filed the aj£davits of parties to the effect that affiants have known 
him since boyhood, and they always supposed he was bom August 14, 
1842. 

A report from the Census Bureau shows that the census record, 
enumeration being taken August 6, 1850, contained the name of 
Reuben Holland as 5 years of age, while that of June 2, 1860, shows 
Keuben Holland, jr., as 15 years of age, there being no question as to 
identity. 

In adjudicating this claim the action of the bureau was based en- 
tirely upon the report of the Census Bureau, and the commissioner 
says in his communication : 

A practice in the bureau bas grown accepting Census Office reports as fairly 
good evidence to establish date of birth of claimants, but whether such reiK>rt8 
can be taken to outweigh fairly consistent allegations of the claimants as to 
it oyer a period of 20 or more years might be questioned. In view of the 
importance of the subject, many claims being adjudicated on this practice, I 
think it would be well to have the department's views in the matter at as 
early a date as practicable. I, therefore, ask you to consider this matter out of 
its regular turn. 

It may further be said that the claimant, for a period of more 
than 20 years, has uniformly stated he was born as early at least 
as 1842 and has always given August 14 as his birth month and day. 

Computing strictly according to months and days, accepting August 
14 as a correct date, the record of enlistment would show this pen- 
sioner bom in the year 1843, while the record at muster out would fix 
the same date. When each census was taken his birth year would be, 
by proper computation, 1844, thus making a variation of one year 
in the military and census record. It is a fact, however, in everyday 
life, too universal to be passed lightly by, that when one's age is in 
question and he is at a near approach to his next birthday, it is the 
latter which is uppermost in his mind and usually governs his state- 
ment, unless it is distinctly understood that exactness is required. 
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Accepting August 14 as the correct date, this pensioner enlisted 
within five days of his next birthday, and he most naturally would 
have calculated his age as from the latter date, which would make 
him bom in 1844. He was mustered out only two months less than 
three years after his enlistment, and the same argument would be 
good. Moreover, it is a warrantable conclusion that the age of 21 
years was given at the muster out by adding three years — his term 
of service — to the age at enlistment. If this be true, his birth year 
in either event, as shown by the record at muster out, would be 1844. 

The same argument would not naturally apply, however, to the 
census figures. Age is supposed then to be accurately given, is very 
likely to be so given by parents or guardians — who give the necessary 
information to the enumerator — especially in the early years of a 
child's life; and if this was done in the present instance, the birth 
year would be 1844. Moreover, the law governing the census of 
1850 required the age recorded to be that of the year immediately 
preceding June 1, 1850. It would seem, then, both by the military 
record and the census record, that this pensioner was bom in the 
year 1844. 

The above arguments are not strained; they are founded on the 
general and common experience of mankind in everyday life, and 
thus this is a case where there are four public records each in har- 
mony with the other, and demonstrating that the pensioner was bom 
in the year 1844. 

The census record should be considered as reliable and credible 
evidence and, in the main, entitled to greater weight than verbal 
or written statements made from memory or based upon hearsay. 
It is especially valuable in pension cases for the reason that the 
necessary statements were made by parents or guardians during the 
early life of the children in question, were reduced to writing at the 
time, and made part of the public record by sworn officials. It is 
not hearsay testimony in any sense of the word, but is of that class 
of evidence, public records, concerning which Mr. Greenleaf says 
regarding official registers : 

The extraordinary degree of confidence, it has been remarlted, which is re- 
posed In such documents is founded principally upon the circumstance that they 
have been made by authorized and accredited agents appointed for the pur- 
pose; ♦ • ♦ Where the particular facts are inquired into and recorded for 
the benefit of the public, those who are empowered to act in making such in- 
vestigations and memorials are, in fact, the agents of all the individaals who 
compose the State; ♦ ♦ ♦ such documents are entitled to an extraordinary 
degree of confidence, and it is not necessary that they should be confirmed and 
sanctioned by the ordinary tests of truth. (Greenleaf on Evidence, sec. 483, 
vol. 1.) 
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Where there are two records in the Census Office, made years apart, 
and they coincide, they are especially valuable, and in the majority 
of cases they should govern, unless there be conflicting record evi- 
dence of an equal or higher class. Age is one of the vital essentials 
in census matters, and a high regard should be observed as to dates 
given in the census record. 

No hard and fast rule can be laid down in these cases, for there is 
no fixed standard by which what is termed the weight of evidence 
can be determined. Doubts might, in some cases, and for various rea- 
sons, be cast upon the accuracy of the census record, but none seem to 
exist in this case. The census in both instances was taken in an old, 
thickly settled State, where educational facilities were well advanced, 
and in the absence of a showing to the contrary all the presumptions 
are with this record. The census of 1850 shows the soldier bom in 
1844, and, after a lapse of 10 years, another census shows the same 
date. This would seem to be well nigh conclusive of the fact at issue, 
but a fortiori, when the accuracy of such date is further emphasized 
by the soldier's own statement, made only three years after the taking 
of the last census. In this, and in all other cases, all of the evidence 
must be taken as a whole before a proper conclusion can be reached ; 
but it is always safe to give record evidence its proper weight before 
judgment is formed, always providing there is no good reason to 
doubt the accuracy of such record. 

It is well to remember that when a claimant gives, orally or written, 
his age, he gives it almost always from verbal information obtained 
generally from his father or mother, or from relatives of the preced- 
ing generation ; while the census record, although often from the same 
source, is based on information, not carried in one's memory, but writ- 
ten down by public officials at the very time such information was 
imparted. The comparative value is thus well illustrated. 

In answer then to the commissioner's inquiry, reply is made that 
the practice now extant, and which has governed for a considerable 
period of time, regarding the weight to be given the census record, 
is a sound practice and should govern, unless there be some substan- 
tial reason to doubt its accuracy. It is a record made by public offi- 
cials in the regular discharge of their duties. Age is a vital, essential 
statistic required to be recorded, and, in the ordinary run of cases, 
great reliance should be placed upon its accuracy. 

The department finds no error whatever in the action complained 
of and it is affirmed. 
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Lawrence Hensley. 

Decided October 25, 1913, 

Origin — Disability Existing at Enlistment — War Department Circular 

May 7, 1907. 

Under a circular from the office of the Adjutant General's Office, War Depart- 
ment, dated May 7, 1907, recruiting officers were instructed that In case 
of doubt as to whether physical defects found on the examination of n 
recruit for enlistment were such as to disqualify such recruit for the 
performance of the duties of a soldier, such recruit should be accepted and 
forwarded to the distributing rendezvous with a record of such defects. 
When a recruit was accepted with physical defects noted, which afterwards 
were held to unfit him for the duties of a soldier and because of which 
he was discharged from the service, the cause so noted can not be accepted 
as of service origin because of such soldier's acceptance in the service. 

Laylin, Assistant Secretary. 

Lawrence Hensley, late a private of Battery E, Second United 
States Field Artillery, filed a declaration for pension May 3, 1913, 
alleging the arches of both feet were completely broken down as the 
result of marching and drilling while serving at Vancouver Bar- 
racks, Wash., about March, 1912. 

Said claim was rejected by the bureau July 14, 1913, on the ground 
that the alleged disability " is not due to military service and line of 
duty, but existed prior to enlistment as is shown by the records of 
the War Department." 

It is contended in the appeal, which was filed July 22, 1913, by the 
attorney in the case, that the soldier was accepted for military service 
after being examined by a duly appointed surgeon and it was erro- 
neous, therefore, to hold that flat feet existed prior to enlistment. An 
affidavit of a physician. Dr. G. C. Mason, filed in support of the 
claim, is cited in the appeal. 

Dr. Mason in the affidavit referred to merely states that he had 
examined the claimant and found the arches of both feet completely 
broken down, and that the condition unfitted him for the perform- 
ance of manual labor. The affiant did not express an opinion as to 
date of incurrence of the disability, and appears to have no knowl- 
edge of the history of the case. 

The report from the records of the War Department shows that 
the physical examination of the soldier when he appeared for enlist- 
ment disclosed — 

Flat feet ; varicocele, left side. Accepted under provisions of Circular A. G. O., 
May 7, '07. Marked corns, both feet. Hallus valgus mod., both feet : hammer 
toes, both feet; slightly deformed chest; moderate spinal curvature; moderately 
fair physique; slightly enlarged inferior turbinates. 

The records further show he was discharged May 2, 1912, nearly 
12 months after enlistment, on surgeon's certificate of disability, be- 
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cause of ** flat foot, bilateral; disease not in line of duty; existed prior 
to enlistment." 

Circular of May 7, 1907, of the Adjutant General's Office, War 
Department, referred to in the record, and under which the recruit 
was accepted for service, provides, among other things, that recruit- 
ing officers at the general recruiting stations may accept and forward 
to depot certain applicants for enlistment of whose fitness for service 
they may be in doubt, and that the physical defects must be noted 
on the papers of the applicant. It is set out in said circular that — 

These instructions are issued for the purpose of placing the determination of 
doubtful cases with the proper officers at the recruit depots and depot posts 
instead of with the officers on duty at the general recruiting stations, and are 
not to he construed as permitting less care than is now required in the exami- 
nation of applicants at the general recruiting stations or as lowering the 
standard of physical, mental, or moral fitness for service. 

It would seem from the foregoing that this appellant when exam- 
ined for service was regarded as a doubtful case by the recruiting 
officer, and that subsequently the proper officer, or officers, determined 
he was unfit for service by reason of the preexisting disability. 

The action of the bureau being fully in accord with the facts, the 
action appealed from is affirmed. 



Christina Carl£. 

Decided November 13, 1919. 

Marriage — Minnesota — Presumptions. 

Appellant married soldier in the State of Minnesota in March, 1871, and lived 
with him in that State until his death in May, 1912. In June, 1889, one 
Sarah Burgess filed a claim for widow's pension, alleging her marriage to 
soldier under the name of Mary A. Waterson in January, 1865, in the 
State of Connecticut, and that he died January 17, 1870; that she sub- 
sequently married one William H. Burgess on December 3, 1870, who died 
March 31, 1879. There is a record that one Newall O. Carle was married 
to Sarah A. Waterson at Groton, Conn., January 31, 1865, and that Sarah 
A. (Waterson) Burgess, of Fairhaven, Mas&, died March 27, 1892 — "name 
of husband, William." Soldier in the prosecution of his several claims 
for pension stated that he had been married but once, and that to the 
appellant Held: 

There is no proof afforded by the record of the identity of the soldier with 
the Carle to whom Sarah A. was married in 1865, but inasmuch as the 
courts of Minnesota hold that every reasonable presumption should be 
allowed to support matrimony and legitimacy and to defeat concubinage 
and bastardy, the evidence in this case warrants the presumption that 
even if soldier was legally married to Sarah A. said marriage was dissolved 
by divorce prior to his marriage to appellant. 

Laixin, Assistant Secretary. 
The above-named Christina filed a claim May 22, 1912, as the widow 
of the above-named soldier, alleging his enlistment as a private in 
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" Company Sixth Heavy Artillery Unattached, Massachusetts," April 
2, 1863, his discharge therefrom November 6, 1864, and his death in 
Williston, N. Dak., May 11, 1912; that she was married to said 
soldier at Duluth, Minn., March 19, 1871, and that neither she nor the 
soldier had been previously married. 

The claim was rejected July 1, 1913, on the ground that claimant 
did not become the wife of said soldier until after June 27, 1890, a 
former wife of soldier having been alive up to March 27, 1892, when 
she died, and claimant had no title under the act of April 19, 1908. 

From that action an appeal was filed by the attorney in the claim 
July 8, 1913, contending that a divorce between soldier and his former 
wife prior to his marriage to appellant must be presumed. 

Upon the assumption that a common-law marriage was contracted 
by appellant and soldier after the death of a former wife in 1892 and 
before soldier's death appellant was paid the accrued pension. 

The facts appearing in the case are substantially as follows : 

On June 20, 1889, a declaration for pension was filed in the Bureau 
of Pensions by one Sarah A. Burgess as widow of said soldier alleg- 
ing his death at La Crosse, Wis., January 17, 1870, of disease which 
she believed originated in the service in Company D, Sixth Massa- 
chusetts Heavy Artillery ; that she was married to soldier under the 
name of Sarah A. Waterson on January 31, 1866, at Mystic, Conn., 
and that she had remarried on December 3, 1870, to William H. Bur- 
gess who died March 31, 1879, and that she had one child, Mira Hill 
Carle, by the soldier, bom January 7, 1866. She gave her address as 
box 244, Fairhaven, Mass. 

This claim was rejected December 28, 1891, on the ground that 
soldier was living and a pensioner, and it appears that claimant and 
her attorney were notified the same date as to soldier's address. 

No other paper from Sarah A. Burgess is found among the papers. 

A special examiner procured a copy of the marriage record at Gro- 
ton. Conn., showing that Newell O. Carle, of Groton, aged 21 years, 
was married to Sarah A. Waterson, of Fairhaven, Mass., aged 25 
years, on January 31, 1865. 

Also a record of the death of Sara A. (Waterson) Burgess at Fair- 
haven, Mass., on March 27, 1892, aged 52 years, 1 month and 3 days, 
of spinal meningitis. " Name of husband : William." 

It was also ascertained that the daughter of Sarah A. by soldier 
was also dead, but the special examiner failed to locate any person 
who had knowledge of either Sarah A. or her daughter. 

Soldier served from April 2, 1863, to November 6, 1864, in the Sixth 
Unattached Company, Massachusetts Heavy Artillery, subsequently 
Company B, Third Massachusetts Heavy Artillery, when discharged 
on surgeon's certificate of disability. He was pensioned from Novem- 
ber 7, 1864, for double varicocele at $4 per month to July 17, 1890, 
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when pensioned under the act of June 27, 1890, at $8 per month, and 
at the time of his death was a pensioner under the act of Febniary 6, 
1907, at $12 per month. 

In his declaration under, said last-named act he stated that his sev- 
eral places of residence since leaving the service were Lonsdale, R. I. ; 
Warren, Wis. ; Sparta, Wis. ; La Crosse, Wis. ; Duluth, Minn. ; Min- 
neota, Minn. 

The record shows that soldier died May 11, 1912, at the age of 69 
years; that he was married and the parent of two children, one of 
whom was living. 

In soldier's marriage circular, dated July 4, 1898, he stated that he 
was married to Christina (claimant), maiden name Nybery, on 
March 19, 1871, at Thomson, Carlton County, Minn., by Dr. Rodgers, 
justice ; that he was not previously married, and that no record of said 
marriage existed, and that he had one child living, bom September 
18, 1882. 

Claimant testified on special examination that she was married to 
the soldier at Thomson, Minn., near where Duluth now stands, March 
19, 1871, by a Dr. Rodgers, a justice of the peace, who was also a prac- 
ticing physician; that the marriage was celebrated in the presence of 
Dr. Rodgers's wife and an old couple named Stickney ; that she did 
not think a license to marry was required at that time, and that the 
certificate Dr. Rodgers gave her has since been destroyed by fire; that 
she had two children by the soldier, one of whom died shortly after 
birth, and the other one, a daughter, is still living. 

It appears that the county of Carlton, Minn., in which Thomson, 
the place of the alleged marriage, was situated, was organized in 1857, 
but no business was done at the county seat until September, 1870, 
and the clerk of the court of said county states that the first record of 
marriage in said county was October 22, 1871. 

No record was found that Dr. Rodgers was a justice of the peace, 
but it is stated one of the old residents supposed that he was the C. E. 
Rodgers who was the first register of deeds in that county, at Thom- 
son, in 1870. 

It is shown beyond question that appellant and soldier cohabited 
as husband and wife from 1871 to the date of soldier's death on 
May 11, 1912, and were during all of said period recognized by their 
friends and acquaintances as husband and wife, joining in convey- 
ances of real estate as such. 

Soldier's statement in reply to the usual bureau inquiry as to his 
marital relations, made in 1898, corroborates claimant's statement 
as to the time, place, date, and fact of a ceremonial marriage, and it 
may be said establishes circumstantially a ceremonial marriage at 
the time and place and by the person named. 
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Attention has been called to the fact that claimant in a subsequent 
declaration, filed July 5, 1912, stated soldier had been previously 
married. Her son-in-law testified that he prepared both of her 
declarations and that this last one was executed after he had been 
informed by the Pension Bureau about the former marriage, and 
for that reason inserted said statement in the second declaration, but 
claimant's first information as to a former marriage came from the 
bureau. 

Through special examiners statements from the clerks of courts 
in the jurisdictions wherein it is known that soldier and Sarah A. 
resided since 1865 were secured, showing that no record of a divorce 
between said parties has been found. The record of the death of 
said Sarah A. Burgess would indicate that her second husband, Wil- 
liam H. Burgess, was still living and was recognized as her husband 
at the time of her death. 

The relatives of soldier and Sarah A. have not been interviewed as 
to whether a divorce between them had been decreed or as to the 
legality of said first marriage. The record of the death of Sarah A. 
(Waterson) Burgess does not indicate that she was the wife of sol- 
dier at the time of her death. No record of the death of William H. 
Burgess was found, and the record of her death suggesting that he 
was still living and recognized as Sarah A.'s husband at that time an 
effort should have been made to find his whereabouts, and, if living, 
to get his statement. The fact that soldier said he had not been 
married previous to his marriage to claimant, together with Sarah's 
conduct and admitted remarriage, strongly suggest that her marriage 
to soldier was either invalid, and so known to be by the parties, or 
that if valid it had been dissolved. It does not appear that she 
ever attempted to assert her rights, if she had any, as the wife of 
soldier after being informed that he was still living and being fur- 
nished his address. 

The evidence procured tends strongly to show that if Sarah was 
ever legally married to soldier such marriage had been dissolved by 
divorce. Soldier's statement in his marriage circular also tends to 
show that there was no legal marriage to Sarah. She admits marry- 
ing Burgess, but said he died in 1879, when the record of her death 
tends to show that he survived her. If she would misrepresent the 
fact of such husband's death, she would probably misrepresent the 
date of her marriage to him. As she tried to get a pension as widow 
of soldier by falsely swearing her husband Burgess was dead, it is 
not impossible that she was married to Burgess prior to the ceremony 
between her and soldier. Moreover, she represented that soldier was 
dead, and he was not Assuming that she at one time had been the 
wife of one Carle, it is not impossible that such Carle being dead, she 
sought advantage from the identity of his name with that of the sol- 
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dier. In other words, there is no proof afforded by this record of 
the identity of the soldier with the Carle to whom Sarah was mar- 
ried in 1865. 

It has heretofore occurred in securing evidence in cases of this 
character that where the indices of court records failed to show the 
names of parties to divorce suits decrees in such cases were of record, 
so such reports of " No record " are not always reliable. 

Appellant and soldier were domiciled in the State of Minnesota 
from the time of their marriage to his death, though his death oc- 
curred in North Dakota where he was visiting his daughter. 

A marriage in Minnesota may be valid without a license. (State 
V. Day, 108 Minn., 121.) 

Want of authority in the person solemnizing a marriage will not 
affect its validity if it is consummated in good faith. (R. L. Minn., 
sec. 3566; State v. Brecht, 41 Minn., 50.) 

In State i\ Worthington (23 Minn., 528) it was stated that — 

The policy of the law favors matrimony and legitimacy rather than con- 
cubinage and bastardy, and hence every reasonable presumption should be 
allowed to support the former and defeat the latter. 

In Coffman v. Christensen (102 Minn., 460) the court stated that — 

Presumptions are used in the administration of the law as weapons of de- 
fense, not of assault; and, in cases where they are conflicting, effect wlU be 
given, in the absence of evidence on the subject matter thereof, to that which 
negatives rather than to that which Implies bad faith. 

In a supplemental digest to the Minnesota Reports, issued in 1912, 
attention is called to the case of Pettinger v, Pettinger (28 Col., 308) 
as reported in 89 American State Beports, 193, and notes thereto on 
page 198. The court held in that case that — 

The presumption of the validity of a marriage is not overcome by proof of a 
former marriage of the husband, and the testimony of his former wife that she 
has taken no steps for a divorce, and that no papers for that purpose have been 
served upon her. 

In this case the first wife of the deceased, who was a witness 
against the second wife in a contest against a niece of the deceased 
asking to be appointed administratrix of his estate, had remarried, 
though she claimed not to have been divorced from the deceased, who 
was living at the time of her second marriage. 

The note to this case in 89 Am. St. Rep., to which attention was 
invited in the Minnesota Digest, as to presumptions in favor of a 
second marriage, is, in part, as follows: 

If it Is shown that a party to a marriage has contracted a previous marriage 
and that his or her former spouse is still living, this has been held not to de- 
stroy the prima facie validity of the second marriage. In such a case it has 
been presumed that the first marriage has been dissolved by divorce, and that 
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the burden to show that it has not rests on the i)erson seeking to impeach the 
last marriage, notwithstanding he is thereby required to prove a negative. Here 
the presumption of the continuance of the first marriage is made to yield to the 
presumption in favor of the validity of the second marriage and of the innocence 
of the parties. 

The Pettinger case, supra, and the following other cases were cited : 
Erwin v. English (61 Conn., 502) ; Schmisseur v. Beatrice (147 111., 
210) ; Bouldin v. Mclntire (119 Ind., 574) ; Wenning v. Teeple (144 
Ind., 189) ; Tuttle v. Raish (Iowa, 90 N. W.) ; Waddingham v. Wad- 
dingham (21 Mo. App., 609) ; Hadley v. Rash (21 Mont., 170) ; Gold- 
water V. Bumside (22 Wash., 215) ; and Bull v. Bull (Tex. Civ. App., 
68 a W., 727). 

Appellant having married soldier in good faith, and having lived 
with him as his wife for over 41 years and up to his death, the de- 
partment will not, in view of the decisions cited, now declare said 
marriage void and the offspring from such marriage illegitimate 
upon the evidence before it, but will and does hold that the evidence 
in this case warrants the presumption that if soldier was legally mar- 
ried to Sarah A. said marriage was dissolved by divorce prior to his 
marriage to appellant. 

Reversed. 

Ada J. B£V£LL. 

Decided November 13, 1913. 
Decre£ — Divorce — Missouri — Vacating Decree. 

Soldier obtained a decree of divorce from the appeUant herein in the circuit 
court of Jackson County, Mo., on April 16. 1907, on constructive service by 
publication, upon default, and without appearance of the defendant. On 
her bill for review, filed after his death, said circuit court vacated the same 
in 1912 on the ground of fraud on the court. Held: 

That inasmuch as the record in said divorce proceedings shows Jurisdiction of 
the parties and the subject matter and compliance with the law as to 
notice, appellant could not be afforded relief on motion, bill for review, or 
any proceedings in equity, as relief by said methods are expressly pro- 
hibited by section 2932 of the Missouri Code, and said vacating decree was 
void and of no effect. 

Laylin, Assistant Secretary: 

Ada J. Bevell, as widow of the soldier, Benjamin T. Bevell, filed 
July 1, 1912, a claim for pension under the general laws, alleging her 
marriage to the soldier in the State of Kansas on June 21, 1887, and 
his death on January 19, 1909. 

The claim was rejected July 1, 1912, on the ground of no title, for 
the reason that the claimant was not the widow of the soldier, he 
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having been divorced from her on April 16, 1907. An appeal was 
entered December 2, 1912. 

The soldier served in Company G, Twenty-third Missouri Volun- 
teer Infantry, Civil War, and was a pensioner under certificate No. 
295960. The appellant, as his wife, filed January 6, 1905, a claim for 
division of pension under the first proviso of the act of March 3, 
1899, alleging desertion on the part of the soldier. The claim was 
admitted April 24, 1906. She was paid one-half of his pension from 
filing to April 16, 1907, date of a decree rendered by the circuit court 
of Jackson County, Mo., on the petition of the soldier, dissolving 
their marriage. On June 27, 1907, the date on which a certified copy 
of said decree was filed in the bureau, her name as a beneficiary was 
dropped from the roll on the ground that she was not his wife since 
the rendition of the aforementioned decree of divorce, and on the 
same date she was advised of said action. 

The decree of divorce was obtained by the soldier on constructive 
service by publication, upon default, and without the appearance of 
the defendant, this appellant. On her bill for review, filed after his 
death, the circuit court of Jackson County, Mo., rendered a decree 
vacating and setting aside the decree of divorce. The date of the 
vacating decree does not appear from the certified copy which is 
filed in the claim in contention, but said decree was probably ren- 
dered during the last term of the court preceding June 14, 1912, the 
date the clerk of the court certified the copy filed. 

That part of the decree reciting the findings of fact, indicating the 
causes for relief, and the grounds on which the decree of divorce was 
vacated and set aside, and setting forth the relief granted, reads as 
follows : 

The court finds that during all the time Bevell lived in Kansas City, Mo., he 
knew where this plaintiff was; that he knew where their said children were, 
and other relations of this plaintiff living in Savannah, Mo. 

The court finds that Benjamin T. Bevell filed his suit for divorce against this 
plaintiff on December 15, 1906, in this court, and that the allegations in said 
petition as a ground for divorce were for abandonment and indignities. The 
court finds that these grounds and others alleged in the petition did not exist 
and were wholly false and untrue and that the said Benjamin T. Bevell was 
not the innocent and iajured party nor entitled to the relief prayed for. That 
service in said cause was obtained upon this plaintiff by publication. That 
said order of publication was granted upon an allegation in the petition ^s 
follows : " Defendant is a nonresident of the State of Missouri and has con- 
cealed herself and can not be summoned by the ordinary process of law in this 
State." This allegation was sworn to by the said Benjamin T. Bevell. The 
irourt finds that said Bevell did know where his wife was at the time of making 
this affidavit and that such aflSdavlt was false; that he knew that she was 
nursing their said daughter, Mrs. Webster, in Burllngame, Kans., through a 
spell of sickness. 
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The court finds that the said Benjamin T. Bevell committed a fraud upon 
this court and deceived this court in the very act of obtaining said decree of 
divorce; that he violated the rule of this court in divorce cases wherein serv- 
ice by publication the plaintiff is required to give to defendant personal notice 
of the bringing of said divorce suit; that the said Bevell was notified of the 
rule of court by his said attorney ; that said Bevell committed a fraud upon the 
court when he testified at the trial of said divorce suit that he did not know 
where this plaintiff was. The court finds that he did know where she was at 
said Ume, but that he falsely testified that he did not know where she was and 
fraudulently and secretly kept such fact from the court at the time he obtained 
said decree of divorce. The court further finds that said Benjamin T. Bevell 
testified at the trial of said divorce suit that the charges and allegations made 
by him in his petition for divorce against this plaintiff were true, but the court 
further finds that the said Benjamin T. Beveirs testimony was false and 
charges and allegations against his wife were false and untrue. 

The court finds that he secretly and fraudulently kept the fact of the pend- 
ency of said suit and the obtaining of said decree of divorce from this plaintiff 
until after the March, 1907, term of this court had passed, nor was her pension 
stopped until after said term had passed. 

The court finds that through the secret and fraudulent acts of Benjamin T. 
Bevell this plaintiff was kept away from this court and was kept in Ignorance 
of said divorce proceedings until after the term of court had passed; that the 
process of this court was used by the said Benjamin T. Bevell for the purpose 
of effecting fraud upon the rights of plaintiff and to deprive her of all oppor- 
tunity to contest the Justice and the merits of the divorce proceedings and de- 
prived her of her one-half inerest in the pension aforesaid ; that the said Bevell 
practiced a gross fraud upon this court in obtaining said decree. 

The court finds that defendant, Benjamin T. Bevell, died on January 9, 1909, 
owing no debts and owning no real or personal property. 

It is therefore adjudged and decreed by the court that by reason of the 
secret, wrongful, and fraudulent acts and false swearing of the said defend- 
ant, Benjamin T. Bevell, that the said pretended default decree of divorce 
heretofore granted In this court, to wit. No. 17596, on the 15th day of April, 
1907, be, and the same Is hereby, set aside and for naught held, and is ad- 
judged to be void and of no effect, and that this plaintiff, Ada J. Bevell, Is 
restored to all the rights she had prior to the granting of said decree of 
divorce and that all costs herein be paid by and that execution issue there- 
for against the defendant. 

The bureau refused to consider the vacating decree for the reason 
that the court was without power to render it. The only question is, 
therefore, whether the court had such power. 

The law of Missouri is plain and explicit relative to the power of 
courts to vacate, modify, or review a decree of divorce. By section 
2931, Eevised Statutes (1899), appeals in divorce suits must be 
allowed at the term at which the judgment or decree was rendered 
or a writ of error must be sued out within 60 days after the rendi- 
tion of the decree. 

Section 2932 provides as follows: 

No petition for review of any judgment for divorce rendered In any case 
arising under this chapter shaU be allowed, any law or statute to the contrary 
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notwithstanding; but there may be a review of any order or judgment touch- 
ing the alimony and maintenance of the wife and the care and custody of 
the children or any of them as Is in other cases. 

The appellate courts of Missouri hold that under section 2932 
where the necessary jurisdictional facts appear of record and are 
found by the court to exist, the opposite party in a divorce suit is 
precluded from showing that they do not exist as a matter of fact 
except upon proceedings by appeal or writ of error. (See Salisbury 
V. Salisbury', 92 Mo., 683; Childs v. Childs, 11 Mo. App., 395; Nave 
V. Nave, 28 Mo. App., 505; Hansford v. Hansford, 34 Mo. App., 242; 
Smith ?'. Smith, 48 Mo. App., 612.) 

In Salisbury v, Salisbury the supreme court held: 

A decree of divorce becomes final and conclusive as against a petition for 
review, whether under a statute or based upon the ground of fraud, after the 
expiration of the term at which it was obtained where the court had juris- 
diction of the parties and the subject matter. 

From the cited decisions it clearly appears that, under the law of 
Missouri, a court is without power to vacate a decree of divorce 
except as provided by section 2932, where no jurisdictional defects in 
the proceedings appear of record. 

The decree of the circuit court on the bill of the appellant vacating 
its decree divorcing the appellant and the soldier contains no finding 
of any jurisdictional defect appearing in the divorce proceedings. It 
does contain findings, expressly dehors the record in said proceed- 
ings, that the soldier did not have a cause for divorce and that the 
law as to notice was not complied with. But if the soldier, as a 
matter of fact, had no cause for divorce and the law as to notice was 
not actually complied with, inasmuch as the record shows such cause 
and a compliance with the law as to notice, the appellant could not 
be afforded relief on motion, a bill for review or any proceedings in 
equity as relief by said methods is expressly prohibited by section 
2932. The vacating decree on her bill for review was rendered in 
direct violation of said section and is, therefore, void and of no effect. 

Ordinarily a complete transcript of the record of the proceedings 
would be essential to determine jurisdictional facts. But as the vacat- 
ing decree was rendered on the assumption that the decree of divorce 
was null and void though no jurisdictional defect appeared in the 
divorce proceedings, it was not thought that the exigencies of the 
claim required any part of the record save the vacating decree and 
the decree of divorce. 

No error appearing, the action complained of is accordingly 
affirmed. 
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Adam Zarn. 

Decided November 24, 191S. 

DksEBTION — DiSCHABOE — JOINT RESOLUTION OF JULY 1, 1002 — COMMKNCEMENT. 

1. Section 2 of the joint resolution of Jnly 1, 1902, was Intended to and does 

apply to claims for pension under sections 4692 and 4693 of the Revised 
Statutes on account of disability Incurred in the service and line of duty 
during the late War of the Rebellion, to the extent that an honorable dis- 
charge from the last contract of service entered into by a claimant during 
said war shall be held to be a discharge from all previous similar contracts 
entered Into by him "during" said war. 

2. Any person coming within the operation of said section will be held and 

considered to have been honorably discharged from all such prior contracts 
of service entered into by him during the late War of the Rebellion from 
the date of his discharge from his last contract of service entered Into by 
him during said war, and the decision in the case of William P. McMurtry 
(15 P. D., 63) is modified to this extent. 

3. So much of the decision in the case of William P. McMurtry (15 P. D., 63) 

as held that section 2 of the Joint resolution of July 1, 1902, establishes '' a 
new pensionable status, under which pension can commence only from the 
date of filing of a claim subsequent to the date of its enactment," is over- 
ruled and set aside. 

4. Under the provisions of section 2 of the Joint resolution of July 1, 1902, this 

appellant must be held and considered to have been honorably discharged 
from his contract of service in Company B, One hundred and seventh 
Pennsylvania Volunteer Infantry, on the date he was honorably discharged 
from Company B, One hundred and fifty-eighth Pennsylvania Drafted 

Militia, August 12, 1863. 

• 

Laylin, Assistant Secretary. 

The above-named soldier filed a claim for pension under the pro- 
visions of the Revised Statutes (4G92 and 4693) on August 5, 1879, 
alleging that while serving in the line of duty as a private in Com- 
pany B, One hundred and seventh Pennsylvania Volunteer Infantry, 
in September, 1862, at the Battle of Antietam, he received a gunshot 
wound through thigh. 

This claim was rejected on March 20, 1888, on the ground that the 
records of the War Department showed that claimant was a deserter 
from said organization, and The Adjutant General declined to remove 
the charge. 

The claim was reconsidered and again rejected November 9, 1892, 
on the ground " that the records of the War Department show that 
this man deserted the service March 12, 1864, and has no status for 
{tension, being a deserter at large, and the War Department declines 
to remove the charge." 
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He filed a claim under the act of June 27, 1890, July 19, 1890, which 
was rejected December 19, 1890, on the ground that claimant had not 
a final honorable discharge. 

On March 5, 1912, he filed a claim for pension under the act of 
February 6, 1907, which was allowed April 25, 1912, at $12 per month. 

On May 15, 1912, he filed a claim entitled an "Application for re- 
consideration and arrears," alleging that he was a pensioner under 
certificate No. 11G8678; that he received a gunshot wound in the right 
groin at the Battle of Antietam, while serving in Company B, One 
hundred and seventh Pennsylvania Infantry, and Company B, One 
hundred and fifty-eighth Pennsylvania Infantry on the 17th day of 
September, 1862, and asked that his pension be made to commence 
from the date of filing his application for pension in 1879. 

This was briefed as a claim for " Reissue to allow under the gen- 
eral law," and allowed January 20, 1913, at $14 per month from 
date of filing. May 15,. 1912, under the provisions of section 2 of the 
joint resolution of July 1, 1902, as construed -by the decision of the 
department of June 30, 1904, in the claim of William P. McMurtry 
(15 P. D., 63), holding that said section of the joint resolution re- 
ferred to was applicable in the administration of the pension laws 
generally, both under the Revised Statutes and under the act of 
June 27, 1890 ; but that it established a new pensionable status under 
which pension could commence only from the date of filing of a claim 
subsequent to the date of its enactment. 

On May 16, 1913, he appealed from this action, contending, in sub- 
stance, that as his original claim was filed in 1879, before the limita- 
tion as to date of filing was effective he is entitled to pension " from 
the date of receiving his wound." 

The record shows that appellant enlisted in Company B, One him- 
dred and seventh Pennsylvania Infantry, August 27, 1862; that he 
was reported on the roll for September and October, 1862, present. 
'' Wounded at Battle of Antietam September 17, 1862." November 
and December, 1862, " deserted from hospital and dropped from 
company books December 29, 1862." January and February, 1863, 
" deserted from general hospital, date not known, supposed to have 
gone as a substitute." Muster-out roll of company, dated at Camp 
in the Field, Virginia, July 13, 1865, reports him as private, " de- 
serted December 29, 1862, from hospital." 

The report from the War Department of May 5, 1888, also shows : 

This man, while a deserter from tills organization (One hundred and seventh 
Pennsylvania), enlisted October 16, 1862, under the name of Adam Zam in Com- 
pany B, One hundred and fifty-eighth Pennsylvania Drafted Militia, in violation 
of the twenty-second (now fiftieth) article of war, and served therein to 
August 12, 1863, when mustered out with company. lie was arrested January 
5, 1864, In sixteenth district, Pennsylvania, as a deserter from this organization 
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(One hundred and seventh Pennsylvania), having deserted at Antletam, Md., 
1862, and sent to and receipted for at military post, Carlisle Barracks, Pa., 
January 8, 1864; $30 reward allowed. He was received at convalescent camp, 
Alexandria, January 24, 1864; admitted to Columbia Collie general hospital, 
District of Columbia, February 8, 1864, from convalescent camp, with gunshot 
wound, right groin; wounded at battle of Antietam, Md., September 17, 1862; 
and deserted March 24, 1864. 

Appellant was pensioned under the general law under the decision 
in the McMurtry case, supra, holding that section 2 of the joint reso- 
lution of July 1, 1902, was applicable to the pension laws generally. 
This view was manifestly proper, as shown by the language of the 
section itself, " that in the administration of the pension laws 

* * * ?9 

If there can be any doubt as to this language itself, then the 
history of this legislation and the report of the committee reporting 
the resolution may be referred to as throwing light on the question. 

As stated in the McMurtry case, section 1 of said resolution was 
Senate Resolution No. 8 that passed the Senate on April 19, 1902, 
and went to the House Committee on Invalid Pensions, which already 
had before it House Bill No. 4411, introduced and referred to it 
December 10, 1901, entitled "A bill granting pensions to men who 
have been honorably discharged from their last contract of service," 
which contained in its enacting clause the identical provisions which 
now constitute section 2 of said joint resolution of July 1, 1902, 
Senate Resolution No. 8 becoming section 1 of the resolution. 

On May 19, 1902, the House committee reported said Senate Reso- 
lution No: 8, entitled "Joint resolution construing the act approved 
June twenty-seventh, eighteen hundred and ninety, entitled 'An act 
granting pensions to soldiers and sailors who are incapacitated for 
the performance of manual labor, and providing for pensions to 
widows, minor children, and dependent parents,' " and proposed as an 
amendment thereto the provisions contained in House bill No. 4411, 
and proposing to amend the title of said Senate Resolution No. 8 
by adding the words " and for other purposes." 

Section 1 of the joint resolution of July 1, 1902, therefore, con* 
tains the provisions proposed in Senate Resolution No. 8 and section 
2 of the provisions of House Bill No. 4411, with the addition of the 
words " other than from the United States," and the title amended 
by adding the words " and for other purposes," so as to include the 
provisions of section 2. 

Senate Resolution No. 8, now section 1 of said resolution, related 
to removing the bar to pension under the act of June 27, 1890, caused 
by section 4716 of the Revised Statutes, and the report of the com- 
mittee, after reporting on that phase of the proposed resolution, 
took up the proposed amendment, now section 2. 
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The report, on page 5, contains the following: 

This aiueudiueut relates solely to eullsted nieu in the Army and to appointed 
or enlisted men in the Navy or Marine CJorps who had two or more terms of 
service during the War of the Rebellion and who have been honorably dis- 
charged from their last term of service, and gives relief only to those who 
served faithfully not less than six months under their last enlistment or appoint- 
ment and who did not receive any bounty or other gratuity from the Government 
by reason of said enlistment in excess of that to which they would have been 
entitled if they had continued to serve faithfully until hono^bly discharged 
under any contract of service previously entered Into by them during the War 
of the Rebellion. 

The bill, if enacted into law, is legislation which will set at rest the many 
different holdings of the Interior Department on the question of desertion — 
holdings which have, under one administration, resulted in the allowance of 
claims, while under another rejection of claims and dropping of pensioners 
placed upon the rolls by a former administration was the result. 

HAVE DESERTERS BEEN PENSTONfO)? 

It may be said at the outset that a tjound public policy forbids the pensioning 
of deserters. 

Assistant Secretary of the Interior Webster Davis has said on this question in 
one of his decisions promulgated In 1898: 

" I would say that in so far as public policy is urged as a reason for denying 
pension in this and similar cases it seems to me to have no force whatever. 
The question is not whether deserters shall be pensioned. That question has 
been settled. Deserters are pensioned — have been pensioned under every admin- 
istration — and no one now disputes their right to pension. I mean those de- 
serters whose offense was condoned or pardoned, or who, having been appre- 
hended, tried, and convicted of desertion, and served out their punishment, were 
afterwards discharged, either honorably or dishonorably. All these classed of 
deserters are pensioned without question. I can not conceive of any sound 
reason based on public policy why pension should be given to the man who has 
never been brought to trial, but is only charged with desertion." 

Secretary of the Interior Carl Schurz, in the Brush decision, rendered May 
20, 1880, held that ** desertion from a service prior to that in which the disa- 
bility was incurred is not a bai; to pension " ; and in making this decision he 
took the ground that the intention of the soldier at the time he left the first 
service has much to do in estimating the gravity of the offense ; that existing 
laws grant a pension to those who served in the rebellion and who subsequently 
\oluntarily enlisted in the Army of the United States and while in such service 
Incurred disability in the line of duty; and that it is certainly not the intent 
of the law to grant more to a soldier who had formerly particii>ated in the 
rebellion than to one who had simply been guilty of a dereliction of duty In the 
service of tlie United Sbites. 

HOLDINGS OF THE WAR DEPARTMENT. 

The War Department, until May 12, 1892, held that it could not recognize the 
legality of an enlistment and service of a deserter in another regiment or an- 
other branch of the Army, and viewed him during the period of such service, 
although such service was terminated by an honorable discharge, as in a con- 
tinuous state of desertion. On the date named above, however, it receded from 
that position and has since held that an enlistment in violation of the twenty- 
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second (now the fiftieth) article of war was not void, but only voidable, and 
to be voided or annulled by the United States only, and that where the United 
States had not elected to exercise its power and annul the enlistment the same 
would be treated as a valid one and considered and dealt with entirely separate 
and apsLTt from the first enlistment, from which the soldier deserted. 

HOLDINGS OF THE INTERIOR DEPARTMENT AND BUREAU OF PENSIONS. 

The practice Inaugurated by Secretary Schurz obtained in the Interior De- 
partment for several years, but was again set aside until some time in 1885, 
when Gen. Black, as Commissioner of Pensions, declined to follow the holding 
of the War Department as to the illegality of a service entered Into in violation 
of the twenty-second article of war and again followed the holding of Secretary 
Schurz in the Brush case, and such holding was affirmed by Assistant Secre> 
tary Bussey and became the practice of the Pension Bureau until June 14, 

1894, when Assistant Secretary Reynolds set such holdings aside in the Williams 
and Lessor cases, and not only denied pension to applicants for original i^ension 
against whom a charge of desertion existed, but also dropped from the rolls 
those who under the former construction of the law were placed upon the pen- 
sion roll for disability contracted during such service. 

In claims under the act of June 27, 1890, it was held by Commissioner Raum 
that the "honorable discharge" mentioned in the second and third sections of 
that act was the final discharge from the service rendered during the War of 
the Rebellion, and hence a soldier or sailor, if a deserter from his first term 
of service, but honorably discharged from his last term of service during the 
War of the Rebellion, was held to have title under said act ; and this practice 
obtained in the Pension Bureau until set aside by decision of September 13, 

1895, and promulgated in the Pension Bureau February 15, 1896. since which 
time it has been held thnt an honorable discharge from each and every con- 
tract of service during the War of the Rebellion was a prerequisite to i)ension 
under said act of June 27, 1890 ; and the present holding of the Interior Depart- 
ment in claims under sections 4692 and 4693, Revised Statutes, is to require a 
discharge from that service only in which the disability set up as a basis of the 
claim was contracted ; or, to State the practice more fully, pension is granted : 

First. For a disability contracted during the first term of service, if such 
service was terminated by a discharge, notwithstanding the desertion of a 
soldier from a subsequent service (excluding, however, in arrears cases, the 
whole period for which the soldier contracted to serve In his second service). 

Second. In cases where there was desertion from the first service and a dis- 
charge from the second service and disability was contracted during the second 
service, pension for such disability of second service Is granted, provided the 
disability in the second service occurred subsequent to the expiration of the 
period of service contracted for under the first service. If contracted prior 
thereto, however, pension is denied, upon the ground that the applicant was not 
in line of duty when the disability was contracted, but was absent from his 
proper command in violation of his former contract of enlistment. 

Third. Pension is denied for disability incurred in a service from which the 
soldier has not been discharged. 

THE PURPOSE OF THE AMENDMENT. 

The amendment does not propose to pension so-called bounty jumpers, it 
having been drawn with great care and excludes those who receive<l, under 
their last enlistment, a bounty or other gratuity from the Government greater 
than they would have been entitled to under their previous enlistment, and 
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grants relief, so far as pension Is concerned, under the acts of July 14, 1862, 
and March 3, 1873, and the act of June 27, 1890. to those who, through the 
exigencies of battle or capture, the necessities of the march, the disability of 
wounds or sickness, the Ignorance of the laws of war, the rigors of discipline, 
and the restraint which capricious or incompetent superior officers could enforce, 
left the service and are charged with desertion, and those who, while absent 
with leave, were unable to return to their command by reason of the operations 
of the enemy in their neighborhood, but who, at the first opportunity, enlisted 
in another regiment or entered the service in another ship and served faithfully 
and long under such subsequent enlistment until honorably discharged there- 
from, and who, under the practice of the Interior Department, no matter how 
deserving, or how long they served, or however badly wounded or stricken by 
disease, are now barred from pension. 

Not only does the amendment exclude the so-called bounty Jumpers, but also 
those who, in the organization from which discharged, served less than six 
months. 

The amendment applies to that class of soldiers, sailors, and marines whose 
absence from the service exceeded four months, and who are hence barred from 
relief by the provisions of the act of March 2, 1889, and in nowise amends the 
records of the War Department, being solely, if enacted, a remedial statute for 
the administration of the pension laws. 

As above stated, the soldier or sailor who rendered voluntary service in the 
Confederate States Army or Navy and afterwards served in the Union Army or 
Navy has title to pension for any disability contracted by him during his serv- 
ice in the Union Army, etc., and as this committee have this day reported favor- 
ably to the House a bill giviug such men also title under the act of June 27, 
1890 (under certain restrictions), justice to the Union soldiers and sailors 
demands that they be placed upon the same footing, so for as pension is con- 
cerned, as those who were in rebellion. 

From the foregoing extract from the report of the committee re- 
porting the resolution that was passed, it clearly appears that sec- 
tion 2 of said resolution was intended to apply to claims under sec- 
tions 4692 and 4693, Revised Statutes, as well as to claims under the 
act of June 27, 1890. The report specifically refers to sections 4692 
and 4693 of the Revised Statutes and to certain decisions of the de- 
partment dealing solely with claims under said sections — for pension 
for disability incurred in the service and line of duty — and not to 
service pensions as the act of June 27, L890, and the act of January 
29, 1887, but also shows that it applied to claims under laws requir- 
ing an honorable discharge. The resolution was intended to relieve 
those persons who were at the time held not to be entitled to pension 
under the provisions of 4692-4G93, because they had never been dis- 
charged from a certain service, either honorably or dishonorably, it 
having been held that a dishonorable discharge was no bar under 
said sections. It had also been held that an honorable discharge from 
all service claimant had contracted to render during the late War of 
the Rebellion was necessary to give title under the service- pension ' 
law of June 27, 1890. Therefore it was necessary, to make said sec- 
tion 2 effective in claims under that law, to employ the word " hon- 
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orable." Standing thus the section applies to all applicants for pen^ 
sions, whether for disability incurred in the service and line of duty 
or for service and disability incurred outside of the line of duty, but 
is limited by its terms to contracts for service during the late War 
of the Rebellion. 

It was argued in one of the cases referred to by the committee in 
its report (George Lessor, 8 P. D., 114) that the intent of Congress 
to deny pensions to deserters was manifest from the fact that in 
many of the acts granting pensions for service or disabilities in- 
curred in the service prior to March 4, 1861, the grant was expressly 
to such soldiers as had an honorable discharge; as the acts of Feb- 
ruary 14, 1871, and March 9, 1878 (now sec. 4736, R. S.), placing 
on the pension roll all such persons " who served sixty days in the 
war with Great Britain, of eighteen hundred and twelve, and were 
honorably discharged "; acts May 13, 1846, and July 21, 1848 (now 
sec. 4730, R. S.)j providing pensions for soldiers "disabled by 
reason of injury received or disease contracted while in the line of 
duty in actual service in the War with Mexico, or in going to or re- 
turning from the same, who received an honorable discharge." Sec- 
tions 4692 and 4693 of the Revised Statutes, granting pension to a 
person " who has been, since the fourth day of March, eighteen hun- 
dred and sixty-one, or who is hereafter disabled * * * by reason 
of any wound or injury received or disease contracted while in the 
service of the United States and in line of duty," contains no such 
limitjition as to an honorable discharge. 

Pension has been denied to such persons on different pretexts. 
One was that a deserter at large and never discharged was construc- 
tively in the service and therefore so long as a " charge of desertion 
lingers against him " he was not pensionable. (Elizabeth A. Gannon, 
3 P. D., 67.) Then it was held that " a discharge from the service is 
a prerequisite to pension, and a deserter can not be pensioned until 
formally discharged, either honorably or dishonorably, as the char- 
acter of the discharge neither bars nor affects his or his widow's 
right to pension." (Widow of John Ward, 4 P. D., 350.) 

Again it was held that a deserter never discharged was not pen- 
sionable " under any law for any period subsequent to his said enlist- 
ment and desertion, for the reason that there is no period of time 
during which he was legally released or separated from the service." 
(Peter Kenney, 7 P. D., 588.) 

It was also held that a dishonorable discharge was no bar to pen- 
sion on account of a disability due to wound or injury received or 
disease contracted in the service and line of duty since March 4, 1861. 
(Ann E. Bassett, 8 P. D., 321.) 

It has been held by the War Department as to soldiers in the Vol- 
unteer Service that they are no longer in the service after the dis- 
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bandment of the organization to which they belonged, whether for- 
mally discharged or not. Also that a service under an enlistment by 
a deserter in violation of the twenty-second (now fiftieth) article of 
war was not void, but voidable, and, if not avoided by the United 
States before its expiration, becomes a complete legal term of service. 
Thus, upon the theory that desertion of itself was not a bar to pension 
under the sections named, but that only a deserter never formally 
discharged was barred, a soldier who was not only charged with 
desertion, but tried and found guilty of desertion and dishonorably 
discharged was pensionable, while one who was only charged with 
the offense, but had never been tried or convicted of the same, 
was not. 

As indicated by the report of the conmiittee referred to, the pur- 
pose was to "set at rest the many different holdings of the Interior 
Department on the question of desertion," it is clear that such was 
the intent of Congress in enacting section 2 of said resolution. 

It hardly seems probable that Congress intended to pension a man 
because he served 90 days, never left the State where he enlisted, who 
had deserted from a prior enlistment after serving a few days, and 
reenlisted while he was in desertion and served under said last enlist- 
ment long enough to aggregate the 90 days required, and then received 
an honorable discharge, never having incurred a disability in his 
short service, and at the same time deny a pension to a man who 
served two years at the front under an enlistment, was wounded in 
battle, and thereafter reenlisted and served, say, one year or more in 
the field under said reenlistment and received an honorable discharge 
from said last contract for service, though never discharged from his 
former contract of service. Such a construction of the law would be 
to discriminate against the man who rendered long and valuable 
service to the Government in time of need and had been disabled by 
reason of such service, and in favor of the man who simply enlisted 
and was in camp the requisite 90 days and was discharged before 
being sent to the front. 

It is, therefore, the judgment of the department that said section 
applies to claims for pension on account of disability for wounds 
and injuries received and disease contracted in the service and in 
line of duty, under sections 4002 and 4G93 of the Revised Statutes, as 
well as to contracts for service enlistments during the late War of 
the Rebellion, of persons who never were disabled by reason of such 
service. 

It thus having been shown and held by the department that said 
section 2 of the joint resolution of July 1, 1902, was intended to and 
does apply to claims for pension for disability incurred in the service 
and line of duty since March 4, 1861, to the extent that an honorable 
discharge from the last contract of service entered into by a claim- 
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ant for pension "during the late War of the Rebellion" shall be 
held as a discharge from all previous contracts entered into by him 
" during " said war, the question remains in this case whether ap- 
pellant being considered discharged from his said previous contract, 
and having filed claim for pension prior to July 1, 1880, he is en- 
titled, when pensioned, to have such pension commence from the 
date of his discharge provided by the act of March 3, 1879 ; and if so, 
on what date shall he be considered as discharged. 

Section 2 of said joint resolution was intended to be remedial 
legislation (see report of committee, supra), and as such should be 
so construed as most effectually to meet the beneficial end in view 
and to prevent a failure of the remedy. (Potter's Dwarris, 231.) 

The language of the statute " that in the administration of the 
pension laws any enlisted man ♦ ♦ ♦ ^ho was honorably dis- 
charged from the last contract of service entered into by him during 
the late War of the Rebellion shall be held and considered to have 
been honorably discharged from all similar contracts of service 
previously entered into by him during said war," implies that when 
he was so discharged from his last contract he must be considered 
as having then been so discharged from all previous contracts of 
service in said war. 

Not now or hereafter discharged, but " has been " so discharged. 

In the McMurtry case, supra (text, p. 73), it was stated that — 

While the effect of said section as to commencement of pension, under either 
the Revised Statutes or the act of June 27, 1890, is prospective only, Its opera- 
tion when api)lied under either law in considering the question of service Is 
retrospective, as clearly indicated by its language. It says expressly that the 
soldier shall be held and considered not to be or as honorably discharged, but 
" to have been " so discharged — words of the past import, referring such dis- 
charge indefinitely to the pastr— and it devolves, therefore, upon the department 
to so apply said section as to give it full force and effect in conferring its benefit 
liberally upon the class of persons designated in the law. 

This statement is inconsistent. If the operation of the section 
when applied in considering the question of service " is retrospec- 
tive, as clearly indicated by its language," it is inconceivable how it 
was in application held to be " prospective " only. 

In view of the fact that it has been the practice for a long time to 
concede title to pension under the general law to all persons who 
were discharged from the service, whether honorably or dishonorably 
discharged, whether they had been deserters or not, a distinction in 
favor of the man who was proved to have been a deserter and con- 
victed of the offense and dishonorably discharged was made, with no 
apparent reason therefor other than that one had been separated 
from the service, though dishonorably, while the other was con- 
sidered still in the service, it is clear that the object of the second 
section of said joint resolution was to wipe out such fictitknis con-r 
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struction and distinction by declaring such persons discharged when 
they had closed their military service with a final honorable dis- 
charge. 

For some time past the War Department has held that a volun- 
teer's service ended on the date his volunteer organization was mus- 
tered out of the service, and thereafter he was no longer in the service 
and the United States had no control over him as a soldier. But 
the resolution says that in the administration of the pension laws such 
soldier when honorably discharged from his last contract of service 
during that war must be held and taken to have been honorably dis- 
charged from " all previous contracts for service," etc., whether in 
fact so previously discharged or not. 

This is in the nature of a conclusive presumption that such persons 
have been so discharged from the time of the last discharge. 

A careful review of the subject leads the department to the con- 
clusion that in the administration of the pension law the class of per- 
sons mentioned must be considered and held as discharged from any 
iind all contracts of service entered into during said war from and 
after their honorable discharge from such last contract of service, 
and that this must apply to claims filed prior to the passage of said 
resolution as well as those filed since, as said section is in no wise a 
grant of pension, but a legislative rule of evidence. 

To this extent the decision in the case of William P. McMurtry 
(15 P. D., 63) is modified, and the action complained of is reversed. 

There are grave doubts as to whether appellant was wounded at 
the Battle of Antietam in line of duty as claimed and accepted by the 
bureau. 

From claimant s own statements and those of his uncle, Jacob 
Zarn, it appears that appellant never went back to his command after 
the Battle of Antietam, September 17, 1862. He says his uncle sent 
a team for him and brought him home and that his wound was not 
dressed until he reached home, some 10 days after it was received, 
and he never returned to his command. From this it would seem that 
the record, in so far as it reports him present September and October, 
was erroneous. The roll for January and February, 1863, stating 
that he had deserted from a general hospital was in error, as he does 
not claim to have been in a hospital prior to being sent to the Colum- 
bian Hospital on February 8, 1864, after his arrest for desertion, and 
no other hospital record is on file in the claim. 

Furthermore, George Smith, a member of claimant's company, and 
afterwards one of its officers, says that Zarn left the company on the 
march from South Mountain to Antietam, and thinks that when the 
company went into the engagement on the morning of September 17, 
he was not with it, and if he got wounded there it was not with the 
company. 
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The War Department under date of May 5, 1888, calls attention to 
Smith's statement and the report of that date showilig appellant's 
arrest for " desertion at Antietam September 17, 1862," and states : 

There is sufficient reason to doubt the accuracy of the remark on the company 
roll that the applicant was wounded at the Battle of Antietam on September 17, 
1862, and to accept as true the record of the provost marshal that he deserted 
then and there, to warrant the denial of the application for removal of this 
charge of desertion in view of that provision of the act of May 17, 1886, which 
relates to the presence of soldier's command In the face of the enemy at the 
time of desertion, the charge of desertion can not be removed in any event 
under existing laws. 

His name does not appear to have been found on any list of casual- 
ties at said battle, nor on any hospital record and said record was 
probably based on information that soldier was home wounded. No 
member of the company has testified that soldier was present with 
his command and wounded, and claimant himself has not made any 
specific statement as to the circumstances under which he received the 
wound. He states, however, that just before that battle he put a car- 
tridge in his gun upside down, not being acquainted with firearms 
and did not know how to load. 

The claim is therefore remanded for further adjudication and in- 
vestigation as to the circumstances under which appellant received 
his wound and whether the same was received in the line of duty, 
and a thorough special examination is suggested. 

Be versed. 



Pasque Gennovario. 

Decided December 20, 1913, 

Disability — Pathological Sequence — Traumatic Psychonkurosis — Insanity. 

Soldier was apparently sound, physically and mentally, at enlistment, and was 
discharged on account of simple fracture of right tibia (caused by fall from 
caisson while drilling) and general mental irresponsibility. His history 
since discharged is one of neurasthenia with more or less marked symptoms 
at times of hysteria and dementia. 

Held, That the abnormal nervous and mental conditions existing since discharge 
are correlated and may all be accepted as sequelje of the injury received In 
the service. 

Layun, Assistant Secretary, 

The claimant, Pasque Gennovario, was in the military service of 
the United States from June 25, 1909, to September 3, 1910, and on 
October 3, 1910, filed a claim for pension, alleging that in October, 
1909, while at Fort Sill, Okla., he incurred a fracture of the right leg 
by falling from and being run over by a caisson during drill. He 
was granted a pension for said injury in November, 1910, at the rate 
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of $10 per month, which was subsequently increased to $14 per month, 
from December 30, 1910, to $17 per month from June 21, 1911, and to 
$24 per month from October 25, 1911. 

In the applications under which the first two increases were al- 
lowed no mention was made of any other injury or disability than 
that for which he was pensioned, but in his declaration filed Septem- 
ber 28, 1911, he alleged that at the same time his leg was fractured he 
was kicked on the head by a horse and from that time had had 
" screaming spells " at night. In a declaration filed February 3, 1912, 
he made a formal claim for additional pension on account of " affec- 
tion of mind, result of injury to head," incurred in the manner before 
stated. This claim was rejected August 15, 1913, after a special ex- 
amination, on the ground that there was no record or other evidence 
of the alleged injury of head and no satisfactory evidence that the 
impairment of mind was in any way due to his military service. 
From that action an appeal was taken by claimant's attorneys August 
27, 1913, the contention being, in substance, that as he is apparently 
conceded to have been mentally sound at enlistment and unsound 
ever since discharge, service origin of the existing mental impair- 
ment must be presumed. 

A special examination which appears to have been as thorough as 
the circumstances of the case permitted, failed to develop any evi- 
dence tending to show that the claimant had any mental or nervous 
trouble before enlistment. He is said to have been lazy, did not con- 
tinue long at any one occupation, was discharged from one place for 
refusing to obey orders, frequently quarreled with members of his 
family, and after a quarrel would leave home and remain away sev- 
eral weeks or months, and then return and stay until another quarrel 
ensued. There is obviously nothing in this that would warrant an 
opinion that he was unsound mentally. 

A man who was in the service with him testifies that on their way 
to Fort Sill, while traveling in a day coach with other soldiers, the 
claimant at night would put on his pajamas, which seemed to strike 
his comrades as peculiar, but this was scarcely indicative of a dis- 
ordered mind, or even of marked eccentricity. Many persons have 
a decided aversion to sleeping in the garments they have worn during 
the day, particularly in summer time. There is no other evidence of 
any peculiar actions prior to the accident in which his leg was 
injured. 

There is no evidence of any kind to show that his head was injured 
at the time of that accident, and examination of his head has failed 
to disclose any evidences of an injury. In his deposition before a 
special examiner he stated that during the latter part of the month 
of August, 1909, he had a sunstroke. This is not corroborated in any 
way. The medical records show him, "August 27 to September 7, 
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1909, under observation for typhoid fever; not confirmed; diagnosis 
changed September 6, 1909, to indigestion, acute." There is no fur- 
ther record of disability prior to his injury, which was received 
October 23, 1909, and was described at the time as a simple fracture 
of the tibia with severe contusion of the soft part of the leg. 

From May 1 to September 3, 1910, he is reported "convalescent 
from simple fracture of right tibia," but on August 25. 1910, the 
diagnosis was changed to " traumatic psychoneurosis, the result of 
simple fracture of right tibia, middle third ; " and on account of that 
disability he was discharged from service, with the additional state- 
ment : " Perfect union has resulted and no physical evidence present 
to account for persistent limp, which, with general mental irrespon- 
sibility incapacitates for service." 

Psychoneurosis is defined by Gould's Dictionary of Medicine as 
" mental disease, especially such as is not accompanied by or depend- 
ent on any demonstrable bodily disorder." Traumatic psychoneu- 
rosis, therefore, is mental disease excited by an injury and for which 
there is no assignable cause. Undoubtedly the term was used to cover 
the " general mental irresponsibility " as well as the " persistent 
limp " without any physical condition to account for it. 

Shortly after discharge the claimant was admitted to the Soldiers' 
Home in this city. Reports from a surgeon at the hospital of that 
institution afford the following information: 

Decembeb 13, 1910. 
Examination In case of Inmate Pasque Gennovarlo shows thickening of tibia 
at site of old fracture right leg, upper third, over which soft tissues may be 
somewhat adherent. Calf of right leg slightly smaller than left, shortening one- 
half inch. He walks with a decided limp, which seems to be more than condition 
of limb warrants. Suspected to be exaggerating his disability. Ankle and knee 
joints normal. 

May 16, 1911. 

♦ ♦ ♦ Walks with decided limp. He has been under observation since last 
report, dated December 13, 1910, and it Is believed that his condition is a per- 
manent one and less exaggerated than seemed apparent at first. 

September 3, 1911. 

♦ • ♦ Measurements show 2 inches atroi)hy of calf, with some shortening 
of leg. He complains of constant pain and soreness In the leg. Walks wltl) 
decided limp. I am inclined to believe the leg is useless for ordinary manual 
labor. 

The surgeon was not asked to report as to his mental condition. 

The records of the home show that he was admitted to hospital 
December 6, 1911, on account of " insanity; disturbs other patients; 
cries out at night ; says horses are walking over his head " ; also that 
" he screamed seven nights, from December 6 to 18 ; was oul all night 
December 19 without permission, returning at 10.30 the next morn- 
ing, and was taken to the Government Hospital for the Insane, this 
city, that afternoon." 
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In response to a request from the Commissioner of Pensions for a 
transcript from the records of the asyhim in regard to the case the 
superintendent, under date of February 28, 1912, furnished the 
following : 

ReBi)ect fully returned to the Commissioner of Pensions with the information 
that the family history as regards nervous, mental, or constitutional diseases 
is negative. Patient was born in New Jersey March 22, 1S87 or 1888. His 
childhood and early life were uneventful. He attended school until the age of 
n years, after which he worked at various occupations until he enlisted in 
the Araiy June 20, 1909. While in Oklahoma about two years ago he was in a 
liospitai for about two weeks following sunstroke. For several years he has 
suffered from quite severe headaches, mostly in the occipital region. At Fort 
Sill, Okla., on October 23, 1909, after he had been in the service for about four 
uionths, he fell from a caisson, sustaining a broken leg and receiving a kicki 
from a horse in the back of the head. On, account of this injury he was in the 
hospital until he was discharged at Jefferson Barracks on March 3, 1910. Four 
months later he came to Washington and was admitted to the United States 
Soldiers' Home in this city. He states that since his leg was run over by the 
wheel of the caisson he has frequently awakened at night with a shrill cry 
similar to that which the accident caused him to give vent to. He was ad- 
mitted to the Government Hospital for the Insane December 20, 1911. 

The medical certificate which accompanied him here at that time states that 
patient is not addicted to the excessive use of any drug. Known for two years 
to be excitable and insane and is growing worse. Thought to be a masturbator. 
Peculiarity of conduct: Excitable, crying at night, during the past two years 
growing worse. Present symptoms: Delusions of grandeur, extreme egotism, 
hysterical, crying out in the night, talks and writes Incoherently, delusions of 
persecution. Probable cause : Not known. No suicidal or homicidal tendencies 
known to exist. 

A special examiner who called at the hospital on July 6, 1912, to 
take his deposition found him walking about the grounds without 
any crutches or cane. He limped a little but not badly. During the 
taking of his deposition he only twice showed indications of im- 
paired mind. On those occasions he became confused for a minute 
and quite nervous. In intelligence and refinement (the special ex- 
aminer says) he appeared above the average soldier. 

He was discharged from the asylum August 23. 1912, as recovered. 
A special examiner who was directed to obtain a deposition from 
him in June, 1913, found him in Trenton, N. J., where he gave his 
address as Y. M. C. A. Building and stated that he had no occupa- 
tion. He appeared flighty at times, and it was with difficulty that 
the special examiner was able to keep him to the subject in hand. 

A board of surgeons that examined him on October 31, 1910, re- 
ported that there had been a fracture of the right tibia with vicious 
union causing a " bowing backward " ; that there was some atrophy 
of the calf with one-half inch shortening; and that he walked with 
a limp without artificial aid. Nothing was said as to his mental 
condition. 
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Another board that examined him on December 30, 1910, reported : 

Walks very lame. In the opinion of board is suffering from a severe injury 
(neuritis) and is not malingering or exaggerating his disability. 

Another board, after an examination on June 21, 1911, stated : 

He uses a cane in walking and right hand is calloused from its use. • ♦ ♦ 
He walks with right foot everted and with marked limp, almost with the ap- 
pearance of an ataxic gait of right leg. Claims to be unable to bear weight on 
right leg because of pain at seat of fracture. • ♦ • Locomotion slow and 
laborious. 

Nervous system: Coordination is unimpaired; patellar reflex slightly exag- 
gerated in right side and normal in left ; no ankle clonus. Claimant is nervous 
and excitable; expression anxious; complains of frequent pains in back of 
head; "confused" and has "nightmare" with "screaming out." During the 
operation of dressing the claimant seemed absent-minded, gazed fixedly and 
starlngly at nothing, and seemed about to have an epileptic seizure. There was 
no twitching. He is erratic in his talk, and the board believes him to be men- 
tally unbalanced. 

This claimant is so disabled from fracture of right leg and disease of the 
nervous system as to be incapacitated in a degree equivalent to the loss of a 
hand or foot for the purposes of manual labor, and is entitled to $24 per month. 

The same board examined him again on October 25, 1911, and, 
after describing the condition of the right leg objectively, stated: 

Alleges constant sharp pain and that same is Increasing since former exami- 
nation. • ♦ ♦ Claimant is nervous and excitable. Condition in this respect 
somewhat improved over June, 1911. Says he is taking lessons at high school 
and trying to improve himself mentally. Expression is anxious and is quite 
tremulous under examination. 

He was last examined by an expert at the Government Hospital 
for the Insane April 30, 1912. The report states : 

Fracture of leg completely healed and union good. The leg is li inches 
shorter than the other. He is lame as a result of the shortening. No wasting 
of muscles. 

Mental condition : The patient is suffering from dementia precox of undeter- 
mined etiology. Has improved since being in hospital. Still shows great dilap- 
idation of thought, mild ideas of persecution, and considerable confusion. He 
talks in a foolish manner, has visual halucinations, and says his hands are 
straight up in the air, and he imagines he can not pull them down. Physical 
examination shows a sluggish condition of all reflexes, a shortening of the leg ; 
otherwise negative. 

The patient has parole about the grounds, can dress and undress himself, 
attend to calls of nature, etc. Requires only a very small portion of attendant's 
time. He could not get along outside to make a living for himself. 

So far as the alleged injury to head is concerned, there is a com- 
plete failure of proof, and the same may be said in regard to sun- 
stroke. The evidence shows, however, that the claimant was ap- 
parently sound, physically and mentally, when enlisted. What pre- 
disposition he may have had to nervous or mental affections we do 
not know, and it is useless to surmise. A predisposition to disease is 
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no bar to pension if the development of such disease was brought 
about by the service. (Bernard Bruner^ 3 P. D., 228; Jonathan M. 
Rich, 4 P. D., 371.) 

He was discharged from service on account of traumatic psycho- 
neurosis (mental disease due to trauma), the result of a fracture of 
the right tibia incurred in the line of duty. The fracture per se 
should not have caused any permanent disability. After the bone 
united the leg should have been as good as ever for practical purposes. 
The disability which persisted after the fracture had completely 
healed was, therefore, neuropathic. It was diagnosed by the Army 
surgeons as traumatic psychoneurosis excited by the injury. There 
is no reason to discredit that diagnosis. On the contraiy, so far as 
the department is able to judge, the subsequent history of the case 
seems to confirm it. The symptoms were a persistent limp without 
any physical cause for it and general mental irresponsibility. There 
is nothing of record to indicate just how the mental irresponsibility 
manifested itself. One of his comrades has testified that he " acted 
very funny after he came out of hospital," that he " talked a lot " and 
" carried on," and " would go ahead and do things his own way." ^ Be 
that as it may, the Army doctors evidently regarded him as suffering 
from mental disease brought on by injury in the service. 

The history of the case since discharge is one of neurasthenia, with 
more or less marked symptoms, at times, of hysteria and dementia. 
That these conditions are correlated and dependent upon some lesion 
of the nervous centers does not appear to admit of doubt, and, in view 
of all the evidence, it is not seen how they can be regarded otherwise 
than as sequelae of the injury received in the service. It seems evident 
that the bureau has accepted the nervous trouble in part, at least, as 
due to said injury, otherwise the rates allowed are wholly unwar- 
ranted. The only physical result remaining of the fracture of the 
right leg is a slight shortening of the limb, for which the rate of $24 
per month, or even $17, is grossly out of proportion. But if some of 
the nervous phenomena are accepted as results of the injury upon 
what theory can others be excluded ? What warrant can be found for 
drawing a line between neurasthenic symptoms such as the alleged 
inability to bear weight on the right leg, constant sharp pain at the 
seat of the injury, and his slow and laborious manner of walking, 
and hysterical symptoms, such as screaming at night, and symptoms 
of dementia such as delusions of grandeur, persecution, incoherent 
talk, etc. ? In the judgment of the department these symptoms and 
others described are all manifestations of a disease of the nervous 
system which developed during the claimant's military serv-ice as a 
result of injury received in the line of duty. The alleged impairment 
of mind should not have been treated as an independent disability but 
as part and parcel of the disability for which pension has been al- 
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lowed — ^i. e., allowed in reality, although not in specific terms. It is 
held, therefore, that a reissue of the claimant's certificate should be 
made, to correct the description of his disability, making it read 
*' fracture of the right leg and resulting traumatic psychoneurosis," 
and that such readjustment of rates be made as may be necessary to 
accord with the amended description. The bureau action is 
Reversed. 

Albert L. Moore (Father). 

Decided January 9, 1914. 

Disloyalty — Section 4716 R. S. — Act of April 18, 1900. 

The act of AprU 18, 1900 (31 Stat. L., 136), removes the bar to pension of 
dependent parents, created by section 4716 of the Revised Statutes, of 
soldiers and marines who served in the Army or Navy of the United 
States during the War with Spain, whether the death of such soldier or 
marine was due to a cause originating in such service during said War 
with Spain or to a cause originating while in the United States military 
service, but not during said war. 

XiAYLiN, Assistant Secretary: 

The soldier enlisted for service in War with Spain as a private 
in Company M, Second Texas Infantry, May 3, 1898, was trans- 
ferred to Hospital Corps September 20, 1898, and discharged 
November 29, 1898. He enlisted in the Hospital Corps, Ignited 
States Army, December 21, 1903, and was discharged by reason 
of expiration of service, a private, December 20, 1906. He again 
enlisted December 22, 1907, and was assigned to Company C, 
Twenty-first United States Infantry, and was transferred to Com- 
pany A, Fifteenth United States Infantry, August 20, 1909, and 
was discharged February 26, 1910, at Walter Reed General Hospital, 
D. C, on surgeon's certificate of disability on account of laceration 
of the spinal cord below second lumbar segment, with complete 
motor and sensory paralysis of body below waist, blindness, right 
eye, and large bedsores over sacral region, result of injury received 
July 12, 1909, at Englewood, Colo., while performing the duties of 
a mounted orderly, by being thrown from a horse, in line of duty. 

He filed a claim for pension, based on said disability, March 8, 
1910, which was rejected May 18, 1910, on the ground of his death 
leaving no widow or minor child or children. 

A report from the deputy governor of the Soldiers' Home, Wash- 
ington, D. C., shows that soldier was admitted to the hospital at 
said home February 26, 1910, the day of his discharge, suffering from 
fracture and dislocation of spine, upper lumbar region, with com-r 
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plete paralysis below fracture, by fall from horse, July 12, 1909, in 
line of duty, from which he died March 11, 1910, the immediate 
cause of death being asthenia from bedsores. 

Soldier's mother executed a declaration for dependent mother's 
pension on March 15, 1910, which was allowed from date of filing, 
March 18, 1910, and she died on the last-mentioned date. 

On April 9 and 21, and June 7, 1913, soldier's father, filed claims 
for pension as dependent father under section 4707 Revised Statutes, 
which claim was rejected August 1, 1913, on the ground of his 
disloyalty, he having served four years as a private in the Confed- 
erate Army in Company A, Second Virginia Regiment, Stonewall 
Brigade of Infantry. 

From this action the attorney in the claim filed an appeal, Sep- 
tember 5, 1913, contending that under the act of Congress approved 
April 18, 1900, said applicant was entitled to pension as his son 
served in the Army during the War with Spain in Company M, 
Second Texas Volunteers. 

The Commissioner of Pensions in his report on this appeal, under 
date of September 8, 1913, says : 

This claim for dependent father's pension has been rejected on the ground 
that payment of pension to claimant is barred by the provisions of section 4716, 
Revised Statutes, he having aided and abetted the rebellion by serving in the 
Confederate Army. Reopening has been denied and appeal is taken from these 
adverse actions. 

In the appeal presented it Is contended that the actions are untenable for 
the reason that the soldier on whose service and death claim is based served 
id the War with Spain and that, therefore, this claimant is pensionable under 
the provision of the act of April 18. 1900, which is as follows : 

** Be it enacted, etc.. That section four thousand seven hundred and sixteen 
of the Revised Statutes be, and the same is hereby, repealed, so far as the same 
may be applicable to the claims to pension of dependent parents of soldiers and 
marines who served in the Army or Navy of the United States during the War 
with Spain." 

A literal construction of this act would give claimant pensionable status, 
but the language of the department in the Johnson decision (17 P. D., 122) 
appears to limit the application of this act to cases where the soldier shall 
have died on account of disablity incurred during his service in the Spanish 
War; for Instance, on page 123 of the said decision. It is remarked that the act 
"contains no reference whatever to the dependent parents of soldiers whose 
death was due to service in the Regular Establishment at any other time than 
during said war," and the last paragraph of the decision, page 124, Is as 
follows : 

"As stated above, section 4716 has not been repealed, except in its applica- 
tion to certain classes of persons and dependent parents of soldiers who died of 
disease or disability contracted while in the Regular Establishment, but not dur- 
ing the War with Spain, are not included In any of these classes. Claimant* 
therefore, has no pensionable status as dependent father in this case. The 
action appealed from is therefore affirmed." 
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The soldier in this case served during the War with Spain, but following 
the termination of such service he rendered other service in the Regular Estab- 
lishment, and his death was due to disabilities incurred in such Regular 
Establishment service years subsequent to his service in the Spanish War. 

It will, of course, be noted that the conditions obtaining here do not obtain 
in the Johnson case, and that an issue such as here presented was not involved 
in the former case. For that reason the language quoted from the decision 
might possibly be considered mere dictum and, as heretofore remarked, a 
literal construction of the act would accord this claimant pensionable status 
as contended in appeal, but under all the circumstances it is believed best 
that the matter be reported for your consideration in connection with the 
decision cited. 

Section 4716 of the Revised Statutes provided that — 

No money on account of pension shall be paid to any person, or to the widow, 
children, or heirs of any deceased person, who In any manner voluntarily en- 
gaged in, or aided or abetted, the late rebellion against the authority of the 
United States. 

This bar under certain conditions has been removed from time to 
time. 

The act of March 3, 1877 (19 Stat. L., 403), provided that said 
provision should not apply to such persons as afterwards voluntarily 
enlisted in the Army of the United States, and while in such service 
incurred disability in line of duty. The act of August 1, 1892, ex- 
tended this provision to persons who served in the Navy. Section 5 
of the act of March 9, 1878 (20 Stat. L., 27), provided that the Sec- 
retary of the Interior should restore to the pension rolls the names 
of persons then surviving heretofore pensioned on account of service 
in the "War of 1812 against Great Britain, or for services in any of 
the Indian wars, and whose names were stricken from the rolls in 
pursuance of the act of February 1, 1862 (now sec. 4716), provided 
no money should be paid to anyone on account of pensions for the 
time during which his name remained stricken from the rolls. Sec- 
tion 5 of the act of January 29, 1887 (24 Stat. L., 371), provided that 
said section 4716, Revised Statutes, was repealed so far as the same 
related to said act or to pensioners thereunder, but section 1 of said 
act provided that it should not be held to include any person who in- 
curred "such disability" while in any manner voluntarily engaged 
in or aiding or abetting the late rebellion against the authority of 
the United States. The act of July 27, 1892, granting pensions for 
service in the Black Hawk War, the Creek War, the Cherokee dis- 
turbance, or the Florida War with the Seminole Indians, from 1832 
to 1842, provided that the provisions of section 4716, Revised Stat- 
utes, should not apply under said act The joint resolution of July 
1, 1902 (32 Stat. L., 750), provided that said section 4716, Revised 
Statutes, was repealed as to claims under the act of June 27, 1890, 



Digitized by VjOOQIC 



148 DECISIONS RELATING TO PENSIONS. 

as to persons who enlisted in the United States service prior to 
January 1, 1866. 

The act in question, April 18, 1900 (31 Stat. L., 136), provides as 
stated in the report of the commissioner on this appeal, and un- 
questionably removes the bar to pensicm to appellant by reason of 
his service in the Confederate Army created by the provisions of 
section 4716, Bevised Statutes, as a dependent parent of a soldier 
" who served in the Army or Navy of the United States during the 
War with Spain," notwithstanding the decision of the department 
in the case of Edward Johnson (father), of December 31, 1906 (17 
P. D., 122), stating (syllabus) that— 

' A claimant who in any manner voluntarily engaged in or aided or abetted 
the late War of the Rebellion against the authority of the United States is not 
entitled to pension as a dependent father of a soldier whose death was due to 
service in the Regular Establishment, not during the War with Spain. 

*• While the language used in said decision on page 123, referred to 
by the commissioner, would appear to apply to a case like the one 
under consideration, when considered in connection with the facts 
appearing in said claim it can not be considered as controlling in 
this case, but is merely obiter dictum. In the Johnson case the 
soldier never " served in the Army or Navy during the War with 
Spain," and the case did not come within the provisions of the act of 
April 18, 1900. 

' The language used in said decision which was not confined to the 
issue raised by the facts in the case and the decision of the bureau 
thereon can not be considered as controlling in a case presenting 
altogether another question. 

! The closing part of the last paragraph on page 123 of the Johnson 
decision, before referred to, states all that could be applicable to that 
case, viz : " By the most liberal rules of construction this section (act) 
can not be construed to apply to any other class of soldiers than those 
who served during the War with Spain." 

The language of a decision that is outside of the issue, and which 
could not properly be applicable to the case under ccmsideration, 
should not be considered as applying to a case presenting another 
issue. The statements in said decision, to which the commissicMier 
referred as warranting the action in this case, were unnecessary, 
misleading, and not applicable to the issue then before the depart- 
ment and will not be regarded as authoritative in a case presenting 
the issue found in this case. 

The rejection of this claim on the ground stated is accordingly 
reversed. 



Google 



Digitized by LjOOQ 



DECISIONS RELATING TO PENSIONS. 149 

Anna F, Stout (widow). 
Decided January 16, 1914. 

SbBYIGE — PATMASTEB8' ClEBKS — SECTION 4695 OF THE REVISED STATUTES. 

A paymaster's clerk who seryes under a commission or appointment from the 
Secretary of War is a person in the military service for pensionable pur- 
poses. (27 Opin. Atty. Gen., 4d3; In re Thomas, 23 Fed. Gas. No. 13, 888.) 

The decision in the case of John H. Gassin (2 P. D., 376) is overruled. 

Latlin, Assistant Secretary. 

The appellant is the widow of Orrin B. Stout, late a paymaster's 
clerk in the United States Army, deceased June 2, 1912, the alleged 
cause of death being a cerebral hemorrhage. It is contended that 
the hemorrhage was due to arteriosclerosis incurred in the service. 

On July 17, 1912, the widow filed claim for pension under the gen- 
eral law. The claim was rejected September 8, 1912, on the ground 
that ^^ under the act of March 3, 1911, the claimant has no title to 
pension, for the reason that the disability which caused the soldier's 
death, arteriosclerosis, originated several years prior to said date, as 
shown by the evid^ice in the case." 

Appeal was duly noted and the case was brought to the department 

The error alleged is that the deceased was an officer of the United 
States Army and in active duty at the time he contracted the fatal 
disability, and that the act of March 3, 1911, in no wise affects the 
case. 

The point of law presented is whether a paymaster's clerk is an 
officer or enlisted man in the military service of the United States 
within the meaning of the pension law. It appears practically to be 
conceded that service as a paymaster's clerk in the Army since March 
8, 1911, is pensionable service. On this point the bureau says: 

On March 3, 1911, Congress, however, passed the following act : 
"* * * Hereafter the pay and allowances of Army paymasters' clerks shaU 
be the same as provided by law for Navy paymasters' clerks on shore duty, and 
they shall also be entitled to the same right of retirement with the same retired 
pay as is now allowed Navy paymasters' clerks : Providedy That Army paymas- 
ters' clerks shall be subject to the rules and articles of war." And in view of 
the provision of this act and the holding of the Judge Advocate General of the 
Army in connection therewith (General Orders, No. 143, Oct. 25, 1911, a copy 
of which is attached to brief), the bureau has been disposed to accept service 
of a paymaster's clerk subsequent to the date of the act in question, viz, March 
3, 1911, as being pensionable service, or such service as would entitle the clerk 
to pension under the general law for disability contracted in service and line 
of duty and as entitling his widow to pension under the general law in the event 
of his dying on account of disability so contracted. 

The appeal presented is, however, based upon an opinion of the Attorney 
General of the United States, dated July 30, 1909, bearing upon the status of 
these paymasters' clerks, wherein it appears to be held that they were " officers 
in the regular service within the meaning of the act of Congress respecting re- 
tirement." A copy of this opinion is made apart of the appeal. 
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The bureau is not disposed to present any argument against the findings of 
the Attorney General so far as regards the matter under consideration by him, 
but such opinion did not deal with the pensionable rights of such clerks and is 
not, therefore, necessarily to be taken as in any way governing the action of 
the bureau, and if it were to be so taken the bureau, in view of the Gassin de- 
cision cited, would still be precluded from accepting same as sufficient warrant 
for according pensionable status on such service withoat first submitting the 
matter to the department 

The view of the department has been that a paymaster's clerk in 
the Army is merely a civilian employee and hence has no title to 
pension under a claim filed subsequent to July 4, 1874. (In the matter 
of Cassin, 2 P. D., 376.) 

The opinion of the Attorney General, dated July 30, 1909 (27 Opin. 
Atty. Gen., 493), however, presents many cogent reasons for a con- 
clusion different from that heretofore obtaining. 

The case presented the Attorney General was whether a paymas- 
ter's clerk in the Army is eligible for and entitled to retirement 
under Kevised Statutes, sections 1243 and 1245, and the proviso to 
the act of June 30, 1882 (22 Stat., 118). True, it did not involve 
pensionable status. But if the view of the Attorney General be 
sound, eligibility for retirement must exist upon grounds that equally 
effect a pensionable status. The privilege of retiring under the sec- 
tions of the Kevised Statutes quoted, as well as under the proviso of 
the act, is predicated upon whether a paymaster's clerk is an " officer " 
in the military service, just as, under the pension laws, a funda- 
mental requirement for pensionable status is that the applicant must 
have been an " officer " or an enlisted man in the military or naval 
service. 

In a very elaborate opinion the Attorney General points out that 
under the Constitution " officers " of the United States are appointed 
by the President with the advice and consent of the Senate, by the 
President alone, by the courts, or by the head of a department. 
'"Those only who are appointed in one of these modes are, strictly 
speaking, officers of the United States." The Attorney General then 
proceeds to set forth the several statutes providing for a paymaster's 
clerk: The act of April 24, 1816 (3 Stat., 297), authorizing the detail 
of a capable noncommissioned officer as such clerk; the act of July 
5, 1838 (55 Stat., 256), authorizing paymasters to employ civilians 
as clerks whenever suitable noncommissioned officers or privates can 
not be procured, the employment to be made " with the approbation 
of the Secretary of War"; the act of May 26, 1900 (31 Stat, 209), 
recognizing the permanent tenure of office of those clerks and pro- 
viding a schedule of pay based on length of service. 

It appears that for many years the practice under these acts has 
been for the Secretary of War to appoint directly these clerte upon 
nomination by paymasters, instead of merely approving an appoint- 
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ment made by the paymaster. That this construction and the re- 
sultant practice is tenable there is no doubt. The appointment is 
the act of the Secretary of War, the head of a department, whether 
he appoints directly or approves an appointment under an act that 
requires his approval to give validity to the appointment. (United 
States V. Hartwell, 6 Wall., 385.) 

So the practice is, and has been, to issue directly an appointment — 

*' is hereby appointed paymaster's clerk," etc — signed 

by the Secretary of War. As the Attorney General says: 

" This is in all respects and in form and substance a commission, 
and the officer is appointed in the military service and not employed 
as a civilian." The conclusion of the Attorney General as epitomized 
in the syllabus is that : 

Paymasters' clerks in the Army are properly appointed by the Secretary of 
War and are officers of the United States within the constitutional meaning of 
that term. They are officers in the regular service within the meaning of acts 
of Congress respecting retirement. 

The same conclusion has been reached by the Treasury Depart- 
ment. (Comp. Dec., 715 ; 9 Comp. Dec, 90 ; 14 Comp. Dec.,' 198.) 

The Court of Claims also in Schreiner, administratrix, v. United 
States (43 C. Cls., 480), in deciding that a clerk or messenger in the 
Quartermaster's or Subsistence Department is a mere civilian, dis- 
tinguishes such positions from that of a paymaster's clerk, holding 
that the pay status of " such oflScers " is the same as Regular Army or 
naval officers in either branch of the military establishment, whereas 
there is no statutory or judicial authority for putting the clerk or 
messenger in such a category. 

But, in addition to the very great authority of this opinion by the 
Attorney General, in harmony as it is with the holdings of other 
departments and the Court of Claims, I am of the opinion that the 
decision of the United States district court {In re Thomas^ 23 Fed. 
Cas., No. 13888) is decisive. 

That was a habeas corpus proceeding. Thomas was a paymaster's 
clerk in the Army. While engaged in disbursing the reconstruction 
fund he altered a voucher. The act charged was made an offense 
by the first section of the act of March 2, 1863 (12 Stat., 696), pro- 
viding for the punishment of frauds committed by persons in the 
military or naval service and for the punishment of civilians com- 
mitting like offenses. The act provided that any person in the 
military service of the United States who shall commit any of the 
acts therein mentioned should be arrested and tri^d by court-martial 
etc. Another section provided that if the offense was committed by 
a civilian the prosecution should be in the civil courts of the United 
States. 

Thomas was arrested and held for trial before a military tribunal, 
being confined by order of the commanding officer in a military 
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prison. He applied for the writ on the ground that he was unlaw- 
fully in custody, inasmuch as he was not in the military service of 
the United States. The return to the writ contended that he was 
amenable to trial by court-martial, " as a paymaster's clerk is a person 
in the military service." 

The court held that Thomas, as paymaster's clerk, was in tibe mili- 
tary service and remanded him for trial. The court said : 

It is insisted by relator's counsel that a paymaster's clerk in the Army of 
the United States is not subject to trial before a military tribunal unless he 
Is an officer or enlisted soldier of the Army of the United States^ It is further 
insisted that the relator, at the time the alleged offense was committed, was 
employed by the paymaster, who was then engaged in disbursing the reconstruc- 
tion fund, and that the voucher charged to have been altered was Issued in 
the disbursement of that fund, which facts are admitted as true. It is further 
admitted that the relator received his compensation out of the reconstruction 
fund. 

i» ***** * 

The paymaster's clerk is an officer or person engaged In a particular depart- 
ment of the military service, and is so recognized; he is charged by the pay- 
master with, the performance of important duties in an important branch of the 
service, Is required to take an oath as such, and receives a stipulated salary 
for hie services from the Government, paid out of the military fund. He is not 
compelled to engage in this service, but when he does voluntarily so engage he 
renders himself liable to the laws, rules, and regulations connected therewith 
and amenable to the military tribunals for any violations thereof, as therein 
prescribed. The reconstruction fund is placed in the hands of the Paymaster 
General and disbursed by the paymasters according to his orders. The relator 
was as much in the military service in the performance of this duty as In 
that of any other connected with that office. 

I do not see how the status of a paymaster's clerk can be logically 
subject to technical differentiation. I do not see how he can be an 
officer in the military service of the Government, amenable, as such, 
to military law and to trial by military tribunals and privileged as 
such, to retirement and to longevity pay, and yet not be in the service 
for pensionable purposes unless the pension laws clearly exclude him 
from their beneficial operation. There is no language in any of the 
acts that import his exclusion from their benefits. The acts pension 
those who served in the military or naval service and who otherwise 
come within the requirements. It is true that Revised Statutes, sec- 
tion 4693, enumerates certain classes who are to be beneficiaries of 
what is known as the " general law," and that a paymaster's clerk is 
not included. Neither, for that matter, is a paymaster's clerk in the 
Na^y. Yet it is held that the latter had a pensionable service, albeit, 
as the Attorney General in his opinion, supra, points out, the latter 
are not officers in the constitutional sense, acquiring their status for 
this or that purpose from statutes. In other words, their rights or 
privileges are not inherent — incident to their status constitutionally, 
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but rather are consequent to special legislation. This may very well 
afford the reason why a paymaster's clerk in the Navy is especially 
mentioned in Revised Statutes, section 4695, providing for the rates 
for total disability graduated by rank. "Clerks of admirals and 
paymasters and of other officers commanding vessels " are in the $10 
grade. No mention is made of paymasters' clerks in the Army ; but 
the act provides for "all other persons whose rank or office is not 
mentioned in this section, $8 per month." It is under the latter that 
the private comes ; that is, if one were a " private " in the military 
service, his rank or office not being specially mentioned in that sec- 
tion, his total disability pension is $8, Now, if a paymaster's clerk 
in the Army, that not being an office or rank among those enumer- 
ated, is a person who in law was in the military service, he, like the 
private, is included in the clause providing the $8 rating. The fact 
that the clerk in the Navy was ashipboard and necessarily in the 
same jeopardy that captain, subaltern, gunner, sailor, or marine was, 
whereas the paymaster's clerk in the Army was not subjected to the 
same peril, may account for the distinction made in the rating. 

The decision of the department in the case of Margaret J. Treacy 
(13 P. D., 416) is significant. A veterinarian is not mentioned in 
Revised Statutes, section 4693; neither, like the paymaster's clerk 
in the Army and unlike the paymaster's clerk in the Navy, is he 
mentioned in Revised Statutes, section 4695. Like the paymaster's 
clerk in the Army, he is appointed by the Secretary of War. Yet 
in that case the department held that a veterinarian was not a civil 
employee but an officer within the meaning of said section 4693. 

In any aspect, the failure to include a paymaster's clerk among 
those whose office or rank is specifically graded afford^, in my mind, 
no ground whatever for the conclusion that the one clerk in the 
Navy has a pensionable status and that the clerk in the Army has 
none. If the latter were in the military service, he needed no more 
special mention than the private. And according to all authorities 
other than this department, judicial or quasi judicial, the paymaster's 
clerk is an officer or person in the military service. I am therefore 
constrained to overrule the Cassin decision and to hold that a pay- 
master's clerk who serves under a commission or appointment from 
the Secretary of War is a person in the military service for pension- 
able purposes. 

The case is remanded for proceedings consonant with this view. 
Service origin of the fatal disability is not in issue and no opinion 
is expressed upon that phase of the claim. 

The judgment below was pursuant to the authority afforded by 
the departmental decisions; but as the latter — that is, decisions in- 
consistent with the conclusion herein reached — are hereby overruled, 
it follows that the action from which the appeal lies must be, and is, 

Reversed, r-^ ^ 
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Louisa C. Quakenbush (mother). 

Decided January SI, 1914. 

DependeKt Parehts — Act of June 27, 1890, and Section 4707, Revised 

Statutes — ^Eyidbnce. 

Section 1 of the act of Jane 27, 1890, merely amends the proYisions of section 
4707 of the Reyised Statutes in respect to the proof reqniied to estal>> 
lish depoidence by establishing a new test of d^;)endence as contemplated 
by the pension laws, and to that extent modifies and complements the pre- 
existing law, and thereafter there was no law authorizing the Bureau of 
Pensions in claims of dependent paraits to require evidence showing de- 
pendence at the date of soldier's death. 

Decision in the case of Kathryne A. RatcUffe (11 P. D., 171) is overruled in 
part 

Layun, Assistant Secretary. 

The appellant's claim for pension as a dependent mother, filed 
May 7, 1913, was rejected July 17, 1913, on the ground that she was 
not dependent upon the soldier at the time of his death, as her 
husband was then able to and did furnish her an adequate support. 
An appeal was taken July 23, 1913, in which it is contended that 
the evidence shows claimant's husband to be 62 years old and af- 
flicted with rheumatism and eye trouble; that he and claimant have 
no property except personal property, worth about $115; and that 
his earnings as a coal miner average only about $12 per month. 
To this the Commissioner of Pensions replies that the evidence re- 
ferred to has no bearing whatever on the ground of rejection, which 
related solely to claimant's necessities and means of support at the 
time of the soldier's death, more than 12 years prior to the date of 
filing the present claim. 

Section 1 of the act of June 27, 1890, provides — 

That in considering the pension claims of dependent parents, the fact of the 
soldier's death by reason of any wound, injury, or disease which, under the 
conditions and limitations of existing laws, would have entitled him to an in- 
valid pension, and the fact that the soldier left no widow or minor cliUdren 
having been shown as required by law, it shall be necessary only to show by 
competent and sufficient evidence that such parent or parents are without other 
present means of support than their own manual labor or the contributions of 
others not legally bound for their support : Provided, That all pensions allowed 
to dependent parents under this act shall commence from date of the filing of 
the application thereunder and shall continue no longer than the existence of 
the dependence. 

This would seem to apply to all claims of dependent parents filed 
after June 27, 1890, and to render the evidence required by the 
Pension Bureau in this case unnecessary. It was held by the depart- 
ment, however, in the case of Kathryne A. Ratcliffe (11 P. D., 171) 
that an applicant for a dependent parent's pension may, if he or she 
elects, make and prosecute a claim under the provisions of section 
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4707, Revised Statutes (which require proof of dependence upon the 
soldier at the time of his death), without regard to the provisions of 
section 1 of the act of June 27, 1890, and that whenever an applica- 
tion for a dependent parent's pension should thereafter be filed which 
did not specifically invoke the benefits of the act of June 27, 1890, 
the applicant, after being fully advised as to his or her rights and 
privileges under that act as compared with those under the old law 
(sec. 4707, Rev. Stat.) should be given an opportunity to elect under 
which law the application should be prosecuted. 

The soldier in the case now under consideration died in the service, 
December 26, 1900. The claimant first applied for pension June 25, 
1901, and being given the right of election, in accordance with the 
ruling in the Ratcliffe case, decided to prosecute the claim under sec- 
tion 1 of the act of June 27, 1§90. Her claim was rejected upon the 
ground that dependence as defined by said section was not estab- 
lished, the evidence showing that her husband was earning about 
$400 per year and provided her an adequate support. 

When she filed her second application, in May, 1913, she was again 
called upon to elect under which law she would prosecute, and stated 
that she desired to have her claim adjudicated " under section 4707, 
Revised Statutes, the general law." In this she appears to have been 
badly advised, as the Pension Bureau had already decided that she 
was not dependent in 1901, when her means of support were, pre- 
sumably, about the same as at the time of the soldier's death. More- 
over, she appears not to have really understood the matter, as she 
made no attempt to prove dependence at the date of the soldier's 
death. 

"While the action of the bureau was in accordance with the ruling 
of the department in the Ratcliffe case, the question arises whether 
said ruling was properly interpretative of the law, and whether its 
effect has been conducive toward securing for claimants their rights 
under the law. 

The Ratcliffe case involved, primarily, the question of attorney's 
fee. The claim was filed in 1899, and was in the form prescribed for 
an application by a mother under the provisions of section 4707, 
Revised Statutes. Claimant was called upon by the Pension Bureau 
to furnish evidence of her dependence upon the soldier at the date of 
his death and of his contributions toward her support, as required 
by said section, and furnished such evidence. The attorneys who did 
the work had a contract with her for a fee of $25, to which they were 
legally entitled if they successfully prosecuted a claim under the 
"general law." When the claim was adjudicated, however, it was 
held to be a claim under section 4707, Revised Statutes, as amended 
by section 1 of the act of June 27, 1890, or, in effect, as a claim under 
the act of June 27, 1890 ; and as said act provides that no attorney 
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shall receive for services in prosecuting a claim thereunder a sum 
greater than $10, the pension agent was directed to pay Mrs. Rat- 
cliffe's attorneys only that amount. On appeal from that action it 
was held by the department that the claim was adjudicated under the 
provisiwis of section 4707 of the Revised Statutes, as amended by 
section 1 of the act of June 27, 1890, and that section 4 of the last- 
named act prohibited the allowance of a greater fee than $10 in such 
a case. The attorneys then asked to have the claim readjudicated 
under the provisions of section 4707, Revised Statutes, without regard 
to section 1 of the act of June 27, 1890. Their request having been 
refused, they took an appeal, with the result hereinbefore stated. 

So far as that particular case was concerned, there was much force 
in the attorneys' contention that they were entitled to the fee pro- 
vided for in their contract. They had been called upon for, and had 
furnished, all the evidence required to establish a claim under the 
" general law," and had secured for their client all the pension to 
which that law entitled her; but, in endeavoring to do justice in the 
matter of fee in that case, the department laid down a rule applicable 
to claims of dependent parents generally, which is now believed to 
have been erroneous, and the effect of which has been, in some cases, 
perhaps, to defeat meritorious claim and in others to put the claim- 
ants to unnecessary trouble and expense. 

It had been previously held, in the case of Elizabeth Darling, 
mother of Franklin Rickard (10 P. D., 244 and 299), that the first 
section of the act of June 27, 1890, was simply an amendment of sec- 
tion 4707, Revised Statutes, and did not, of itself, convey any grant 
of pension, and that all applications of dependent parents filed sub- 
sequent to June 27, 1890 (except in the case of insane parents) , should 
be regarded as filed under section 4707, as amended, there being no 
authority for filing after that date under the law as it stood before 
the amendment. The reasoning in the Darling case, viewed by the 
department to-day, was, in the main, sound. Section 1 of the act of 
June 27, 1890, does not contain any original grant of pension. With- 
out a reference to section 4707, Revised Statutes, it is meaningless 
and of no effect. It merely amends the provisions of that section 
with respect to the proof required to establish dependence; or, put 
it in another way, it establishes a new test of dependence as contem- 
plated by the pension laws and to that extent modifies and comple- 
ments the preexisting law. The new law having declared that " in 
considering the claims of dependent parents * * * it shall be 
necessary only to show * * ♦ that such parents are without other 
means of support than their own manual labor," etc., there was there- 
after no law authorizing the Pension Bureau in such claims to require 
evidence showing dependence at tlie date of the soldier's death. 

While an effort was made, in the Ratcliffe decision to guard 
against claimants being misled into making claims detrimental to 
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their interests for the benefit of their attorneys, it is evident that 
such effort has not been wholly successful. In this case the claimant 
had abscdutely nothing to gain by prosecuting her claim under the 
"general law." In so doing she obligated herself to furnish inore 
evidence than she would have been required to furnish otherwise, and 
also to pay her attorneys a larger fee, without any cop*espohding 
benefit whatever. Yet, although this was fully explained in a cir- 
cular sent her by the Pension Bureau, she elected to undertake to 
establish her claim by the more difficult and expensive route instead 
of by the easier and cheaper one. She may have argued that as she 
had tried to establish her former claim under the provisions of the 
act of June 27, 1890, and had failed she might have better luck under 
the provisions of the " general law." More probably she acted upon 
the advice of her attorneys, to whom allowance of the claim under 
the " general law " would mean a fee of $25 instead of $10. A ruling 
which permits and encourages attorneys to persuade ignorant claim- 
ants to do what is plainly against their interests for the sole purpose 
of increasing their own emoluments should not stand unless it is 
plainly and unmistakably expressive of the law. 

For reasons heretofore stated, the ruling in the Ratclifle case, in 
so far as it requires an election by claimant as between section 4707 
and the act of June 27, 1890, is believed to be not in accordance with 
the law, and to that extent it is hereby overruled. The pending 
case is remanded for readjudication, accordingly, the action appealed 
from being 

Reversed, 



Mortimer P. Curran (Insane). 

Decided January 31, 19 H. 

Payment of Pension — Section 4839, Revised Statutes as Amended by Act of 
Febbuaky 2, 1909 — Govebnment Hospital fob the Insane — Guabdian. 

Section 4839 of the Revised Statutes, as amended by the act of February 2, 
1909, contemplates that whenever a pensioner becomes an inmate of the 
Government Hospital for the Insane all pension which was allowed him 
and became payable before his admlssioa to said hospital, but which re- 
mained Unpaid at the date of his admission, shall be paid to the superin- 
tendent or disbursing agent of said hospital, and not to his guardian. 

Laylin, Assistant Secretary. 

The sailor, Mortimer P. Curran, is an inmate of the Government 
Hospital for the Insane, to which institution he was admitted April 
7, 1913. A claim for pension under the general law on account of 
insanity, filed by his mother as next friend, was allowed in Septem- 
ber, 1912, at the rate of $24 per month from filing, July 12, 1912. The 
first payment of pension in the claim was made to the supermtendent 
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of said hospital after the sailor's admission, and was not made before 
his admission for the reason that he was not under legal guardianship. 

Subsequent to his admission, to wit, May 23, 1913, his mother, 
Mary A. Curran, was appointed his guardian. Her application to 
the bureau for payment to her, as guardian, of the pension allowed in' 
his claim over the period from filing, July 12, 1912, to his admission 
to the hospital, April 7, 1913, was denied August 28, 1913. From^ 
that action an appeal was entered September 15, 1913. 

The payment of the pension in contention was made to the super* 
intendent of the hospital in pursuance of the provisions of section 
4839, United States Kevised Statutes, as amended by the act of 
February 2, 1909, which reads as follows : 

During the time that any poislcmer shall be an inmate of the Govenunent 
Hospital for the Insane all money due or becoming dne upon his or her pension 
shall be paid by the paision agent to the saperintendent or disbursing agent of 
the hospital upon a certificate by such superint^ident that the p«[isioner is an 
inmate of the hospital. ♦ ♦ ♦ 

It is contended on appeal that the intent of the aforesaid pro- 
visions ^^ is not to defeat the right of the committee or guardian to 
collect arrears of pension, but merely to facilitate the handling of the 
pension funds to the best interest of the pensioner and his creditor, 
the United States, while he is an inmate," and that " there is nothing 
in this law which either expressly or by implication denies the right 
of a committee or guardian to collect arrears of pension, either direct 
from the Commissioner of Pensions or the superintendent of the 
hospital." 

The meaning of the word " due," as distinguished from that of the 
words " becoming due," must be ignored in order that the language of 
that part of the cited enactment may be restricted to the pension 
allowed over the period a claimant is an inmate of the Grovemment 
Hospital for the Insane. The former word clearly refers to pension 
which was allowed and became payable in the claim of an inmate be- 
fore his admission to the hospital, but which remained unpaid when 
he was admitted ; the words " becoming due " refer to pension which 
becomes payable while he is an inmate; and neither of the terms is 
open to any other reasonable construction in the connection in which 
they are employed. 

The payment of the sailor's pension to the superintendent of the 
hospital was in conformity with the cited provisions of section 4839 
as amended; and as said section as amended contains no provision 
authorizing payment of any part of his pension to his guardian and 
provides that " all provisions of law inconsistent with this act (Feb. 
2, 1909) are hereby repealed," payment of any part of the pension 
to this appellant as guardian is expressly prohibited. 

No error appearing, the action complained of is accordingly 

Afp/tmed. 
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Louis Schkiner. 

Decided February 16, 1914. 
Amputatioit— Bating — ^Acts of August 4, 1886, awd Mabch 2, 1903 — 

iNSTBUCnONS. 

The rule laid down in case of John W. Curran (5 P. D., 1), fixing the rate of 
$45 per month, under the act of August 4, 1886, for the loss of a leg at the 
hip joint, or so near the Joint as to prevent the use of an artificial limb, 
holding that where the point of amputation was at or above the middle of 
the thigh bone it shall be considered as being so near the Joint as to pre- 
vent the use of an artificial limb, is vacated, and hereafter in adjudicating 
claims involving this question it should be definitely ascertained whether 
or not, as a fact, the amputation was at a point which precluded the use of 
an artificial leg. 

Layun, Assistant Secretary. 

The department is in receipt of a communication from you dated 
February 7, 1914, in which the holding in the case of John W. Cur- 
ran (5 P. D., 1), in reference to the act of August 4, 1886, fixing the 
rate of $45 a month for the loss of a leg at the hip joint, or so near 
the joint as to prevent the use of an artificial limb, is questioned in 
connection with the case of Louis Schriner, Company K, Eighty-first 
Pennsylvania Infantry, certificate numbered 43263, the papers in 
which were forwarded for the consideration of the department. 

In the case of Schriner it is noted that while in receipt of $46 a 
month, on account of loss of left leg above the knee, he filed April 
17, 1913, a claim for increase, alleging the disability from same 
had resulted " in total disability as to performance of manual labor.'^ 
This claim it appears was treated as a claim for a reissue to correct 
rate and to allow the rate provided by the act of March 2, 1903, for 
the loss of a leg at the hip joint or so near the hip joint or where the 
same is in such condition as to prevent the use of an artificial limb. 

The pensioner was then receiving, and had received, the rate pro- 
vided by law for the disability admitted, namely, " loss of left leg 
above the knee," hence the question of title to the rate provided for 
the loss of a leg at or so near the hip joint as to prevent the use of an 
artificial limb was not raised by the applicant. Nevertheless the 
bureau considered the claim from that standpoint, and a special ex- 
amination was had to ascertain as a fact whether or not the conditions 
for which pension had been allowed had changed since former adju- 
dications. 

In reference to the evidence thus obtained you stated — 

There has been a special examination in this Schriner case, and the facts 
show clearly that all of the time since leaving the service he has worn an 
artificial limb. Out of preference he has used what is known as a " peg leg *' 
instead of the artificial limb furnished by the Government So, in fact, in his 
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case, although the amputation was above the middle of the thigh bone, it did 
not prevent the use of an artificial limb. 

Now, In the consideration of this case it occurred to me that it was absurd 
and illogical to say tliat a presumption should exist contrary to the clearly 
proven fact "Shall be considered" has been treated in the Pension Bureau 
as equivalent to " shall be presumed," and so applied in the determination of 
cases presenting the question. The iBterpretation that obtaiBB in the boreao 
may not have been Int^ded fully by the Secretary. * * • 

I shall be very glad if the matter be givai consideration and an early deter- 
mination arrived at. 

In the case of Curran the department accepted the views of the 
then medical referee who held — 

1. That in all claims pensionable under the act of August 4, 1866, for the loss 
of either an ai^n near the shoulder joint or a leg near the hip joint, where the 
examination clearly shows the amputation has been at or above the middle of 
the arm bone or at or above the middle of the thigh bone, it shall be considered 
as being so near the joint as to prevent the use of an artificial limb. 

2. That the middle point of the bone shall be determined in the arm by care- 
fully measuring from the margin of the acromion process — with the arms hang- 
ing down — ^to the end of fragment of bone, and comparing this with the measure- 
ment of sound arm from the acromion process to the outer condyle of humerus ; 
and in the leg by measuring from the colter of prominence of greater trochanter 
to end of fragment, and comparing this with measurement of sound leg from 
the above point to the prominence of outer condyle. 

The conclusion of the medical referee forcefully shows the fallacy 
of laying down any hard and fast rule in disability claims for pen- 
sion. This case of Schriner illustrates the fact that the successful use 
of an artificial leg does not depend upon the point of section of the 
bone, and again emphasizes the fact that the rate in each and every 
claim should be determined by the actual condition present. 

It is inferred it has been the uniform practice of the bureau since 
the promulgation of the decision in the Curran case to allow the rate 
provided for the loss of a leg at the hip joint, or so near the joint as 
to prevent the use of an artificial leg, in every case where the point 
of section has been at the middle of the thigh bone or above, even if 
it were shown the claimant did wear successfully such an appliance. 

Such practice can certainly be properly designated as " absurd and 
illogical," and the department is clearly of opinion that such practice 
was not justified by the holdings in the Curran case. 

No rule, evolved from theory or based on experience and according 
to the best obtainable evidence and medical teachings at the time the 
rule was made, should be made so hard and fast or so dogmatic that 
it may not yield to veritable facts in any particular case. This rule in 
the Curran case, as in all cases where the law does not establish a con- 
clusive presumption, must yield upon evidence showing the case under 
consideration is an exception to that rule. 
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The fallacy of a hard and fast rule is further shown in the neces- 
sarily inaccuFate measurements of fragments of bone in situ and 
covered with soft tissue, and it feilows that if the Curran decision 
should obtain in every case the statement of examining surgeons, that 
the point of section was just one- fourth of an inch above the middle 
of the bone, would govern the allowance of the rate in question, when, 
in fact, the said fraction of an inch would have no bearing upon the 
use of an artificial leg. 

The rule in the Curran case was not meant, and could not have 
been meant, to govern every case wherein the point of section of bone 
was at the point named therein. The rule did not intend conclusively 
to presume that if a leg were amputated at the middle of the thigh 
bone such amputation precluded the wearing of an artificial leg. The 
rule could not establish a conclusive presumption in defiance of the 
actual facts in any particular case. 

In the more recent act, that of March 2, 1903, a provision was made 
whereby the condition of the stump must be taken into consideration 
without regard to the length of the remaining portion of bone. This 
provision does not appear in the act of August 4, 1886, and it is mani- 
fest this phase could not be considered in claims covering periods 
prior to the approval of the act of March 2, 1903. 

The point of amputation as defined in the Curran case certainly 
aflfords a very strong presumption that an artificial limb can not be 
successfully used. Ordinarily, that fact shown, the claimant has pre- 
sented a prima facie case. As a rule of evidence, it was not unreason- 
able. 

The rule, as hereinbefore stated, was prepared by the medical 
referee of the bureau and was approved by the department. It ap- 
pears, however, that in practice the bureau has regarded the Curran 
case more as a construction of the law than as a rule of evidence. As 
the former, it is unjustified ; as the latter, it is now unnecessary. For 
these reasons, the Curran decision is vacated, and will no longer be 
regarded as authority. 

Hereafter, in the adjudication of claims involving the question in 
issue, it should be definitely ascertained whether or not as an actual 
fact the amputation was at a point which precluded the use of an 
artificial leg. 

58426''— P D— VOL 19—13 11 
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Instructions. 
Issued February 16, 191k. 

COlflfENCElCENT — INCBBA8E — RATES f^XED BY THE COKKISSIONEB OF PENSIONS 

FOB Disabilities not Specified by Law. 

Under section 4698i of the Revised Statutes, increase of pension on account of 
disabilties not sfpecifled in the law and for which a definite rate is not pro- 
vided by statute, can not commence prior to the date of an examining sur- 
geon's certificate made under a claim for increase. 

The ruling of the department of June 15, 1891 (5 P. D., 39), in so far as it 
conflicts with the foregoing. Ruling No. 245 and Order No. 45 of the Ck)m- 
missiQner of Pensions are rescinded, vacated, and set aside. 

Assistant Secretai^y LayUn to the Commissioner of Pensions. 

Your communication of January 23, 1914, in relation to the com- 
mencement of increase of pension for the disabilities included in the 
table of " rates fixed by the Commissioner of Pensions for certain 
disabilities not specified by law," has been received and carefully 
considered. This table was originally prepared many years ago to 
the end that rates might be uniform for disabilities of the same kind 
and degree, and in order to preserve a proper ratio between the rates 
for the disabilities therein designated and the rates provided by Con- 
gress for certain disabilities specified in the law, it became neces- 
sary, from time to time, to revise the schedule and increase (or de- 
crease) the rates therein established. The question submitted by you 
has reference to the date at which an increase allowed in any given 
case under such revision of the schedule should begin. 

Section 4698J of the Revised Statutes provides that — 

Except in cases of permanent specific disabilities, no increase of pension shall 
be allowed to commence prior to the date of the examining surgeon's certificate 
establishing the same made under the pending claim for increase, and in this» 
as well as all other cases, the certificate of an examining surgeon, or of a 
board of examining surgeons, shall be subject to the approval of the Ck)m- 
missioner of Pensions. 

There is no dispute as to what is meant by the words " permanent 
specific disabilities" in the statute above quoted. They have been 
uniformly held to mean disabilities of a permanent character which 
are specified in the law and for which a definite fixed rate is pro- 
vided, such as the loss of a hand, or foot, or the loss of both eyes. 
(See opinion of Atty. Gen. Devens, 16 Op., 331 ; also cases of Michael 
Kelly, 3 P. D. o. s., 9; George E. Kent, ib., 429; William Hultz, G 
P. D. o. s., 462; James Harris, 9 P. D., o. s., 324; Daniel Laubach, 1 
P. D., 318; Batchelor E. Beachman, 7 P. D., 249; William H. Parker, 
8 P. D., 198.) 

The nature of the excepted "cases of permanent specific disabil- 
ities " being thus definitely and finally determined there would seem 
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to be no room for discussion as to the applicability of the rule in 
regard to the commencement of increase laid down by section 4698J 
Revised Statutes, to all other classes of cases. However, attention is 
called in your communication to a ruling by Assistant Secretary 
Bussey, dated June 15, 1891 (5 P. D., 39), in which, without disput- 
ing the accepted definition of the words "permanent specific dis- 
abilities " as used in the statute, it was held, in effect, tliat in cases of 
"minor permanent disabilities which, because of their permanent 
character, admit of being scheduled at fixed rates" an increase of 
rating might begin from the date of the schedule allowing such in- 
crease, "in the same manner as an increase for a grade disability 
must begin from the date of the act of Congress whereby the increase 
is authorized." 

That is to say, it was held that Congress having declared that 
except in a certain designated class of cases no increase of pension 
shall be allowed to commence prior to the date of the examining 
surgeon's certificate made under the pending claim for increase, the 
Commissioner of Pensions might by executive order, except from the 
operation of the statute another and different class of cases. This 
is executive legislation. 

It is a well-settled rule that when the language of a statute is clear 
and unambiguous it must be strictly followed ; also that the express 
exemption of certain persons or things from the operation of the 
statute excludes all other exceptions. 

It appears that on December 4, 1891 (subsequent to the ruling of 
Assistant Secretary Bussey above referred to), the Commissioner of 
Pensions issued ruling No. 245 changing the rates for certain degrees 
of deafness and for total blindness of one eye and various forms of 
hernia, and stating that — 

In aU claims affected by the increased rate allowed for total blindness of one 
eye and for the various forms of hernia, increase will be allowed from the date 
of this ruling. 

This was followed by an order stating : 

In all admitted claims tinder the general law in which pensioners are entitled 
to the benefit of ruling No. 245, a reissue will be made allowing the benefit of 
said ruling without an application therefor. 

The department concurs in your view that these instructions were 
in violation of the statute. It is said that they were in accordance 
with a practice which had obtained in the bureau since April 3, 1884, . 
the date of the original order fixing rates for certain disabilities not 
specified by law, but which appears to have had no authoritative 
sanction prior to the ruling of Assistant Secretary Bussey on the 
subject. Long-continued practice, however, can not make lawful 
what is expressly prohibited by a statute. 
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While it is recognized that a strict adherence to section 4698J, 
Bevised Statutes, may result in seemingly absurd action at times (as 
in ordering a new medical examination in case of an absolutely 
permanent disability like the loss of a finger), or in inequality of 
rates covering the same period for the same kind and degtee of dis- 
ability, these effects can not be urged as a justification for violating 
the plain mandate of the law. Your recommendation that ruling 
No. 245 be amended by striking out the words : 

In all claims affected by the increased rates allowed for total blindness of 
one eye and for the various forms of hernia, increase will be allowed from the 
date of this ruling, 

and inserting in lieu thereof the following : 

In all claims affected by the increased rates allowed for total blindness of 
one eye and for the various form of hernia, increase will be allowed, to com- 
mence from the date of the examining surgeon's certificate establishing the 
degree of disability made under a pending claim for increase, 

does not, however, appear to fully meet the requirements of the case. 
It leaves in force Order No. 45, made subsequent to ruling 245, and 
also leaves untouched the illegal practice as to the commencement 
of increase for all schedule disabilities except blindness of one eye 
and hernia. It is, therefore, suggested that a new ruling or order 
be issued, to the effect that in all claims for increase On account of 
disabilities named in the table of '' rates fixed by the Commissioner 
of Pensions for certain disabilities not specified by law " the increase 
will be allowed to commence from the date of the examining sur- 
geon's certificate, made under a pending claim for increase, in 
accordance with the provisions of section 4698J, Revised Statutes, 
and that anything in the ruling No. 245, or any other ruling or order, 
that may conflict with these instructions is thereby rescinded, pro- 
vided, however, that cases heretofore adjudicated in accordance with 
ruling No. 245 shall not be disturbed. 

In this connection, it may be added, the department gravely ques- 
tions the wisdom of a published schedule of rates fixed by any au- 
thority other than that of Congress. The general law pensions a 
disability, not a condition causing a disability. The mere incident 
that a man has a hernia incurred in the service does not entitle him 
to a pension. If it produces disability, the disability is pensionable, 
and the rate of pension is to be determined by the extent of the dis- 
ability. A rate fixed by schedule is at the best but an arbitrary 
approximation and assumes that, a given condition being present, the 
disabling effects will be precisely the same in all cases. As a guide, 
as a means of comparison, in actual adjudication of claims in the 
bureau, it may be well, of course, to have a rule. But the publication 
of a schedule, if it is to serve any purpose at all, apparently is noth- 
ing other than a declaration, carrying to outsiders the same weight 
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as a statute, providing that, a condition being shown, a certain rate 
will be allowed. 

The ruling of Assistant Secretary Bussey dated June 15, 1891, 
in so far as it conflicts with this opinion, is hereby vacated and over- 
ruled. 



Barton W. Taylor. 

Decided February 20, 19U. 

Sebyice — Length <w Skbyics — Section 4701 Revised Statutes. 

In computing the service of every soldier for the purposes of tbe pension iaws 
the period from date of discharge or muster out to date of disbandment 
of the organization is, in the first instance, to be included. Whether the 
soldier was actually serving in line of duty during this period is to be de- 
termined as the same question would be determined if it arose in connec- 
tion with any other portion of his service. 

The Commissioner of Pensions may prescribe the form of application for re- 
opening a pension claim, but he can not deny the right of application or 
refuse relief when the application is made in due form. 

Latlin, Assistant Secretary. 

The appellant is now pensioned at $17 per month under the act 
of May 11, 1912, for age and service, his claim having been allowed 
April 1, 1913, This rating was based upon an established age of 67 
years at date of filing his claim under said act, to wit. May 29, 1912, 
and a period of service of 2 years 5 months and 19 days. 

On September 13, 1913, there was received in the bureau a com- 
munication from the pensioner requesting that his claim l>e reopened 
and adjudicated to allow him the benefit of the period from the date 
of his muster out, October 15, 1865, to the date of disbandment of 
his company, November 1, 1865, in computing his period of service. 

This request was denied by the bureau under date of November 
20, 1913, in a letter stating " while, under the bureau ruling of July 
15, 1913, construing section 4701 of the Bevised Statutes, actual 
service is held to continue until date of disbandment of the organiza- 
tion, the relief granted by said ruling was not made to extend to 
claims already adjudicated at date of issue." 

From this refusal an appeal was filed January 16, 1914, upon the 
ground that it was not fair, right, or just to deny the pensioner a 
higher rating under a rule which was erroneous and had since been 
modified. 

This appeal has been made special upon request of the Conmiis- 
sioner of Pensions, the questions involved being material in pending 
cases. 

The claimant enlisted in Company I, One hundred and fourth 
Illinois Infantry, August 9, 1862, deserted April 5, 1868, reenlisted 
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in Company I, Fifty-fourth Illinois Infantry, December 24, 1863, 
and was mustered out October 15, 1865. His company was dis- 
banded November 1, 1865. If the period from date of muster out to 
date of disbandment of his company be included in computing his 
service, his period of service is over two years and six months, and 
he is entitled at this time, under the act cited, to $18 per month in- 
stead of the $17 per month which he has been allowed. 

In his report transmitting the papers in the case the Commis- 
sioner of Pensions says : 

On February 12, 1913, the former commissioner issued an instruction as 
follows : 

''Hereafter in consideration of a claim under the act of May 11, 1012, on 
account of age and length of service, in which the reports from the official 
records are in substantial harmony with the claimant's allegations ns to date 
of discharge or muster out, and the claimant does not set up the claim that he 
was held to service beyond sach date, the claim will be adjudicated without 
getting information as to the date of disbandment, or to which paid, or date 
to which subsisted. 

" When the claim is made for service between date of discharge or muster 
out and the date of disbandment, and it is shown that the organization was 
disbanded on a date later than muster out, it will be incumbent upon the 
bureau to ascertain whether soldier remained with his organization, or, during 
the period involved, was allowed to go about his own affairs. This practice 
will be in harmony with the Secretary's decision in the case of Lucinda 
Weston." (P. D. 17, p. 376.) 

On July 15 the present commissioner issued ii rule which is as follows : 
\ ** Section 4701 of the Revised Statutes reads as follows : 
' ** * The period of service of all persons entitled to the benefits of the pension 
laws, or on account of whose death any person may become entitled to a pension, 
shall be construed to extend to the time of disbanding the organization to 
which such persons belonged or until their actual discharge for other cause 
than the expiration of the service of such organization.* 

**In my opinion the word 'construed' as used in this section means 'pre- 
sumed ' in the ordinary legal acceptance of that term. The commissioner Is of 
the opinion that this is applicable to all pension cases, and it shall apply with 
equal force to claims for increase under the act of May 11, 1912, and original 
claims under said act. The soldier is to be credited with all the time up to 
the date of discharge or date of disbandment. This is intended to restore the 
practice as I understand it was prior to February 12, 1913. It is also intended 
to give the soldier the full benefit of the law, and there is no requirement that 
he should show in the first instance where he was up to the date of disband* 
ment, but the presumption stated in the law shall be held to apply ; however, 
should it appear in fact that soldier was not with his command, or in tlie 
senice, then the presumption would be overruled and the true state of facts 
would apply. 

" This rule is not Intended to disturb any adjudications heretofore made.** 

This appeal raises two questions : 

First. Whether the rule promulgated by the Commissioner of 
Pensions on July 15, 1913, or the rule of February 12, 1913, correctly 
construes section 4701 of the Revised Statutes. 
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Second. If the construction of July 15, 1913, is accepted as cor- 
rect, should that portion of the rule affecting claims theretofore ad- 
judicated under the rule of February 12, 1913, be allowed to stand ? 

Although the original acts upon which section 4701, Revised Stat- 
utes, is based antedate by a long period any legislation under which 
length of service in the Civil War is a basic factor in determining 
title to pension, it has been consistently held that such legislation 
is to be construed in pari materia with said section. It is therefore 
applicable to all claims, whether original or increase, under tha 
age-and-service clause of the act of May 11, 1912. 

The verb "to construe" is defined as "to interpret, to explain, 
to show or understand the meaning of.'' Section 4701, Revised 
Statutes, must therefore be held to mean that the period of service 
of all persons * * * shall be interpreted or imderstood, or, 
legally speaking, held, to extend to the time of disbanding the or- 
ganization to which such person belonged, or until, etc. In com- 
puting the service of every soldier for the purpose of the act in 
question, the period from date of discharge or muster out to date 
of disbandment of the organization is, in the first instance, to be 
included. Whether, then, the soldier was actually serving in line of 
duty during this period is to be determined as the same question 
would be determined if it arose in connection with any other portion 
of his sendee. If nothing appears to the contrary, it is to be assumed 
that he was in the service and in line of duty during this period. 
This, however, is a presumption of fact and, like every other pre- 
sumption of fact, is subject to be rebutted by evidence. 

Properly understood the opinion of this department in the case of 
Lucinda Weston, widow (17 P. D., 376), is not in conflict with the 
above holding. 

Every opinion is to be interpreted as a whole, and in the light of 
the facts in the case under consideration and of the questions pre- 
sented for determination. 

In the Weston case the evidence showed that the soldier was 
drafted February 27, 1865, was required to report for examination 
April 7, 1865, and was mustered out June 29, 1865, but was paid to 
July 10, 1865, indicating that his company was not disbanded until 
the last date. This was corroborated by the testimony of a comrade. 
In computing his period of service the bureau held that his service 
terminated June 29, 1865, and this, in connection with the date of 
commencement of service accepted by the bureau, gave him less than 
90 days' service, and his claim was accordingly rejected. 

In reversing the bureau action the department used the following 
language : « ♦ ♦ ♦ the fact as to whether soldier remained with 
his organization or during the period involved was allowed to go 
about his own affairs should always be inquired into," which is cited 
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by the Commissioner of Pensions as inconsistent with the position 
herein taken. This language, however, when construed in connection 
with the facts above set forth, means only that the period from d^te 
of muster out to date of disbandment should not be excluded in com- 
puting a soldier's period of service without an investigation as to 
the facts in the case, and is intended to limit to that extent the too 
broad construction contained in the earlier case of Adam Kohler 
(12 P. D., 407). 

That this is a correct construction of the Weston case is clearly 
shown by the following language occurring earlier in the opinion : 

The general intent of the section in question seems to have been to lengthen 
the period of service necessary to give title to pension under the general law, 
by declaring that during the period of time which elapsed between discharge or 
muster out and the disbanding of his organization, a soldier was in the service 
and in line of duty. If this construction of the section be correct, and none 
other seems warranted, it is difficult to Imagine how one could be in line of 
duty and yet not serving within the meaning of the act of June 27, 1800. Line 
of duty and service in such a case appear to be identical; and although the 
words of the section are "period of service," yet it is believed that, generally 
speaking, a soldier was serving within the meaning and intent of the act of June 
27, 1890, during the period elapsing between his discharge and muster out and 
the date of disbandment of his organization the same as he was in line of duty. 

It should be borne in mind, however, that during a period of service one might 
not be in line of duty, and, also, not actually serving within the meaning of the 
act of June 27, 1890; and this is true as to that period of service between 
muster out and disbandment. Such incidents are common and must be judged 
by the facts In each particular case, but do not affect the general proposition. 

We come now to the second question involved in this appeal. 

If by the closing paragraph of the commissioner's order of July 
15, 1913, it is intended that the bureau shall not ex mero motu reopen 
and readjudicate claims already adjudicated under the order of Feb- 
ruary 12, 1913, it is a proper rule of practice and administration, and 
one clearly within the province of the commissioner to make. A 
claim having been adjudicated, it may well be held, in the absence of 
an application for reopening, that there is nothing for the bureau to 
act upon. But if said paragraph is to be construed, as it was con- 
strued in this case, to preclude the reopening, upon application, of 
claims adjudicated under a rule which is now held to be erroneous, it 
is open to the criticism of the appeal that it is not fair, right, or 
just, and can not be sustained. So long at least as the applicant is 
alive the claim may be reopened to correct errors upon proper appli- 
cation. The commissioner may prescribe the form of application, but 
he can not deny the right of application or refuse relief when the 
application is made in due form. 

The claim is therefore remanded for adjudication in accordance 
with this opinion, and for this purpose the bureau action is — 

Reversed. 
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Daniel J. Johnson. 

Decided February 20, 1914. 

Disability — ^Act May 11, 1912 — Maximum Rate. 

To entitle a claimant to tbe $dO rate of pension under the disability clause of 
the act of May 11, ldl2, he must be disabled from causes due to his mili- 
tary service in line of duty during the late Civil War in a degree greater 
than that equivalent to th^ loss of a hand or a foot, though not necessarily 
in such a degree as to wholly incapacitate him for the performance of any 
manual labor, but the disability must exist in a degree disqualifying him 
for performing any remunerative labor. 

TuAYLiN, Assistant Secretary. 

This appeal, filed July 22, 1912, is from the action of the Com- 
missioner of Pensions of July 9, 1912, rejecting that part of the 
above-entitled claim based on the disability clause of the act of 
May 11, 1912, on the ground that the evidence failed to show that 
claimant was unable by reason of disability incurred in the service 
during the late Civil War to perform manual labor as contemplated 
by said act. 

No evidence was filed in support of the claim. Appellant had 
been pensioned under the general law at $17 per month for loss of 
sight of left eye, resulting in loss of the same, accepted as the re- 
sult of a slight gunshot wound over said eye received in the service 
before Vicksburg May 22, 1863. The rate for this disability was 
originally $4 per month, one-half of total of rank, but was increased 
from June 2, 1906, to $17 per month under a schedule of rates fixed 
by the commissioner for a disability greater in degree than that 
caused by ankylosis of a wrist or ankle joint and less than an equiva- 
lent to the loss of a hand or a foot. No other disability of service 
origin has been shown or is claimed. 

Appellant contends, in brief, that Congress intended by the words 
" now unfit for manual labor " or " unable to perform manual labor,'' 
that a claimant under said clause was not required to show that he 
was totally disabled for the performance of manual labor by causes 
due to the service in order to be entitled to the $30 rate, as the law 
in force at the time said act of May 11, 1912, was passed provided 
$30 for such degree of disability, and that said clause so construed 
would be meaningless. 

This department held in the case of Charles Newbourgh (Current 
Series, No. 32), decided September 20, 1913, that the words "unfit" 
or " unable," as used in said act of May 11, 1912, mean substantially 
the same thing, and in considering the question of title under the 
disability clause of said act it is immaterial whether the disability is 
due to wounds or to disease or injury. 
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In the case of David Montgomery, a private in Company B, 
Eighty-fifth Indiana Infantry, certificate No. 293646, decided Sep- 
tember 13, 1913, in commenting on this phase of said act, the depart- 
ment said : 

Congress was legislating In regard to a class of soldiers the great majority 
of whom were more than 62 years old, and presumably more or less disqualified 
on that account for manual labor. Having in view these facts (as we must 
assume), Congress provided that if such soldiers, by reason of wounds or from 
disease or injuries incurred in the service and line of duty, " are now " unable 
to perform manual labor, they shall be paid the rate of $30 per month, without 
regard to length of service or age. The use of the word " now " — ^particularly 
In connection with those sufiTering from wounds, the disability from which is 
usually not progressive — ^would seem to indicate that what the legislators had 
in mind was that a wound or disease which would not render a young man, or 
a man in the prime of life, unable to perform manual labor, might have that 
effect upon a man as old as the great majority of surviving soldiers of the 
Civil War were in 1912, and that the intent of the statute was that when such 
old soldiers were shown to be unable to perform manual labor in consequence 
of disability incurred in the service, they should be given the maximum rate 
under the act It is easy to fall into confusion here. A fact not to be lost 
sight of is that the disability to perform manual labor must be by reason of the 
wound, injury, or disease incurred in the service and not by reason of old age. 
This means that the disability of service origin must be a serious one and must 
constitute the predominating and controlling factor in a man's condition, but 
does rot exclude cases in which age is a minor though a contributing factor. 

Certainly if the "disability clause " of the act of May 11, 1912, is to be given 
any beneficial effect whatever — and we are bound to assume that it was in- 
tended to confer some benefit— it must be held to mean that the $30 rate may 
be allowed thereunder for a less degree of disability than is necessary to give 
title to that rate under the " general law." 

As an illustration: A claimant may be disabled by reason of a 
wound, injury, or disease incurred in the service in a degree greater 
than that equivalent to the loss of a hand or a foot, entitling to $24 
per month, but not in a degree wholly incapacitating him for the 
performance of any manual labor, entitling him to the second-grade 
rate ($30 per month), though the disability was greater than that 
required to entitle to the $24 rate, but not existing in a degree en- 
titling the claimant to the second grade, or $30 rate. 

But the disability due to the service must be a disability greater 
than a disability equivalent to the loss of a hand or a foot. 

In the claim under consideration the disability accepted as due to 
the service does not exist in a degree even equivalent to the loss of a 
hand or a foot. 

It manifestly was not the intent of the legislators that a person 
who incurred a minor disability in the service, the rate for whidi 
was, for instance, but $2 per month, but was from other causes not 
due to the service unable to perform manual labor, should receive 
the benefit of the $30 rate regardless of age and length of service, to 
the exclusion of those who had long service and were so disabled by 
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age and other causes not due to the service. It must have been in- 
tended that an applicant's disability due to his military service must 
exist in a degree disqualifying him for performing any remunera- 
tive labor. 

It is concluded that appellant's disability due to the service does 
not entitle him to the maximum rate of $30 per month. 

AjftrmecL 

OiiiVER F. Gamble. 

Bedded February 20, 19H. 

Disability — ^Act of May 11, 1912 — Maximum Ratb — CJonstbuction — Manual 

Labob. 

The term "manual labor" in the act of May 11, 1912, being used without 
qualification, can not be construed as meaning hard labor only. 

The words "unfit and unable,** as employed in said act, may reasonably be 
held to have reference to the claimant's value as a laborer for hire. If he 
is so disabled by reason of causes of service origin as to render it unlikely 
that anyone would-be willing to hire him at any wages for manual work 
of any kind, he is unable and unfit for manual labor within the meaning 
of the law. 

Latuk, Assistant Secretary. 

This soldier is now pensioned at $19 per month, under the act of 
May 11, 1912, on account of his age and length of service. A claim 
for $30 per month under the "disability clause" of said act was 
rejected in August, 1912, on the ground that he was not shown to be 
unable to perform manual labor by reason of disability of service 
origin. From that action he appealed September 30, 1912, contend- 
ing that the term "unfit for manual labor" used in the act with 
reference to persons who were woimded does not mean the same as 
the words "unable to perform manual labor" used in regard to 
persons suffering from diseases, and that the evidence filed shows 
conclusively that he is unfit for manual labor by reason of a gun- 
shot wound of the right arm, for which he was formerly pensioned 
under the " general law " at $17 per month. 

The department has heretofore considered the specific issue pre- 
sented by this appeal in the case of Charles Newburgh (Current Se- 
ries No. 32), in which it was held that the words " unfit" and " un- 
able," as used in the act of May 11, 1912, mean substantially the same 
thing and that in considering the question of title under the " dis- 
ability clause " of said act it is immaterial whether the disability is 
due to wounds or to disease or injury. 

It appears that the gunshot wound of right arm, on which this 
claim is based, causes partial ankylosis of the elbow joint, which 
restricts the normal range of motion about one-half; the muscles of 
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the arm are atrophied; there if loss of sensation in the ring and litt)0 
fingers of the right hand, and the grip is very much impaired. Neur 
ralgic pains in the region of the womid are complained of, and swell- 
ing of the hand owing to imperfect circulation. 

There seems to be no reason to doubt that the arm and hand can 
be used to some extent ; that is, the disability is not equivalent to the 
loss of the hand for purposes of manual labor. 

Just what Congress meant by the words " unfit for manual labor '^ 
and " unable to perform manual labor '^ in the act of May 11, 1912, it 
is very difficult to determine. It is believed, however, that they were 
intended to designate a less degree of disability than that for which 
the $30 rate was provided in the act of March 3^ 1883, and which is 
described therein by the words " incapacitated for performing any 
manual labor." Otherwise the so-called " disability clause " of the 
act is of no effect. On the other hand the department can not assent 
to the view of some claimants that the intent was to give the $30 rate 
to all persons who are so disabled from wounds, injuries, or diseases 
incurred in the service as to be incapable of making full time at hard 
labor. 

" Manual labor " does not necessarily mean such work as a steve- 
dore or digger of ditches is called upon to perform ; it includes such 
light occupations as picking fruit and basket weaving. The term 
being used in the law without qualification, there is no warrant for 
holding it to mean hard labor only or labor requiring much physical 
exertion. 

Again, a person can not be said to be unfit or unable to perform 
manual labor merely because he can not do as much work as another 
man of the same age and size, or because he could not earn full wages 
at any manual occupation. 

A fair and reasonable test would seem to be this : Supposing him 
to be dependent upon the labor of his hands, could he obtain employ- 
ment — ^not at any particular form of manual labor or at the current 
rate of wages, but at manual work of any kind and at any wages 
that would materially aid in his support? If his ability to labor 
is so slight that it would have practically no value in the labor 
market — if employers in all lines of work would probably reject him 
as " unfit " — he may reasonably be regarded as unfit within the mean- 
ing of the law. In order to entitle him to pension the unfitness must, 
of course, be by reason of disability of service origin and not the re- 
sult of other causes. 

Applying the rule to the case under consideration, we find that 
while the claimant's right hand is much crippled by the wound he 
received in the service, it is still a useful member, and the disability 
would not preclude him from performing remunerative manual labw^ 
assuming him to be otherwise soimd. 
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It is held, therefore, that he is not unfit for manual labor as con- 
templated by the act of May 11, 1912, and the actioti of the Pension 
Bureau is accordingly 

WUiLiAM Baldt. 
Decided February 20, 19H, 

OSIQIN — DiSABQJTY — SYNOVITIS. 

The disability alleged is due to synovitis of left knee, which first manifested 
Itself about a year and a half after enlistment and which the naval sur- 
geons were unable to trace to any traumatic or other cause, and therefore 
designated it as ** probably scrofulous." 

Heid: That as synovitis may be excited by slight injury and sometimes arises 
without any known cause, and in view of the length of time claimant had 
been In active service before the disease developed, and the fact that no 
manifestations have since occurred Indicative qf any constitutional vice, 
origin In service and line of duty may be piisumed. 

Layun, Assistant Secretary. 

The claimant was in the naval service of the United States from 
August 10, 1881, to June 6, 1884, and on July 15, 1892, filed a claun 
for pension, alleging that while with the Asiatic Squadron at Yoko- 
hama, Japan, in 1883, and while on duty at general quarters the 
tackle of a recoiling gun woimd around his leg, throwing him down 
and breaking the leg. In an affidavit filed at the same time, but 
made a day later, he stated that his leg was knocked out of joint. 
The claim was rejected September 8, 1913, on the ground that there 
was no record or other satisfactory evidence of incurrence of the 
alleged injury in the service and line of duty, and he was evidently 
unable to establish the claim. From that action he appealed, Sep- 
tember 24, 1913. 

The records of tiie Navy Department afford no evidence that he was 
injured as alleged, but show that on February 10, 1883, he was ad- 
mitted to hospital with chronic synovitis of the left knee, the hos- 
pital ticket stating: 

Patient was admitted to stck list F^ruary 10. No causation, traumatic or 
other, could be discovered to account for disease, nor could the patient supply 
any history bearing on this point. He has been a messenger boy on the ship, 
but his duties have not been very onerous. 

Another record made at the time he was admitted to the sick list 
stated: 
Patient states that he has felt slight pain in the Joint for about a month. 

He was in hospital off and on with this trouble until June 6, 1884, 
when he was discharged for disability. 
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The hospital ticket, dated May 12, 18&1, upon which he was ad- 
mitted to the naval hospital at Portsmouth, Ya^ set forth that he 
was suffering from chronic synovitis, and as to origin stated : 

Tbere Is no eTidence that it waa in line of duty, the facts being as follows^ 
\lz: No causation, tranmstic or other, could be dlsoovered to accouDt for the 
disease. His cooditioii probably scrofulous. 

A board of survey, at Yokohama, Japan, which recommended 
his discharge, stated : 

niere is no evidence of origin in the line of duty — no act of duty being In- 
▼stred likely to cause the disease — it being probably a constitutional vice. 

No evidence of any value has been adduced by claimant to show 
that the affected leg was injured iu the manner alleged, and as the 
medical officers at Yokohama, where he was first treated, were unable 
to elicit from him any history showing a probable cause for the 
disease it must be concluded that the injury now alleged is apociyphal, 
or was so slight that it did not at the time cause any inconvenience 
or make any impression upon his mind. In either event it is mani- 
festly now impossible to establish the incurrence of such an injury 
in the service and line of duty, or to connect his disability with any 
particular act or incident of the ser\dce. The department does not, 
however, concur in the view that this is necessarily fatal to the claim. 

It is conceded that he has a disability of the left leg, such as might 
result from sjrnovitis of the knee joint. 

It must be presuined that he was sound when he enlisted. He 
served for a year and a half before any disability manifested itself. 
" Synovitis may be excited by slight external injury. A sprain of the 
joint or even excessive movement may cause it." (Quain's Diction- 
ary of Medicine, p. 782.) 

The authority just quoted, with reference to joint diseases gener- 
ally, says : 

Among tbe exciting causes injury is by far the most frequent This being 
often slight and not followed by any immediate consequences, the connection 
is frequently overlooked. A blow, or a fall against the edge of a table or down- 
stairs may readily bruise the synovial membrane in such exposed Joints as the 
knee or elbow, without causing any external sign. A slight hemorrhage takes 
place into the synovial cavity or the subsynovial areolar tissue, and serous 
effusion may speedily supervene; in this manner a common variety of acute or 
traumatic serous synovitis is produced. 

Da Costa's Modern Surgery, pages 625 and 626, states : 

The causes of acute simple synovitis are contusions, sprains, twists, and 
overuse. The causative influence of exposure to cold or damp has been much 
debated. It seems probable that In some cases cold produces vasomotor paresis 
of the vessels of the synovial membrane, a condition which may be followed 
by inflammation. • ♦ • Chronic synovitis follows acute synovitis or it may 
be chronic from the start. 
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Another writer states that while acute synovitis is, as a rule, the 
result of contusion, it may arise without any known cause. The knee 
joint is the one most frequently involved. (Surgery by American 
Authors, p. 593.) 

Now, when the various duties and activities of a sailor in the line 
of duty are considered, the possibility and even probability of his 
sustaining some sprain or other injury of the knee joint which may 
not have attracted any attention or been deemed of any importance 
at the time but which may, nevertheless, have been sufficient to excite 
an inflammation of the synovial membrane, can not be denied. In 
view of the nature of the disability and the length of time he had 
been in the service before it appeared, it seems reasonable to presume 
that it originated in and by reason of the service unless there is 
evidence pointing to some other more probable causation. The Navy 
surgeons appear to have ascribed it to constitutional vice (scrofula) 
for the sole reason that they did not know of any other cause. If 
they were correct, the constitutional disease should, and doubtless 
would, have produced other manifestations. Quain says : 

When Joint disease follows an injury It is usuaUy confined to one Joint; 
but when Joint disease originates from constitutional causes more than one 
Joint is often affected, or when only one the constitutional nature of the cause 
is manifested in diseased conditions present elsewhere or by traces of inflam- 
mation present in other joints due to the same cause. 

It does not appear that the claimant has been examined with a 
view to ascertaining whether any joints except left knee have be- 
come affected or whether there have been any manifestations of 
scrofula or other constitutional disease, but a board of surgeons that 
examined him in October, 1902, after describing the disability of the 
left knee, stated : " Except as above, no other disability of any kind 
exists." 

While it may not be possible to determine the exciting cause of 
the disability in this case, it seems most reasonable, from the facts 
now in evidence, to believe that it originated in the service and line 
of duty. In this connection reference may be made to the rule laid 
down by Attorney General Gushing in his well-known opinion on 
" Line of duty," that^ 

Where the proofs are balanced and it is impossible to determine by them 
as to the fact of " disease contracted " and the fact of " line of duty," found 
In juxtaposition, whether this collocation be of contiguity only, or of actor 
and subject — of contemporaneity or sequwice only, or of cause and conse- 
quence—it would be reasonable to presume In favor of the pension ♦ ♦ • 
so that a possible error of absolute and mere uncertainty shall not be suffered 
to defeat the liberal intentions and beneficial policy of the Government. 

See also the decision of the department in the case of Herman J. 
Schnitzius (16 P. D., 284). 

After careful consideration, the rejection of this claim on the 
ground stated is held for error, and the action is hereby 

Reversed. ^ , 
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IsABELL Johnson (wiix)w). 

Deoidea PeJnvary 25, 19H. 

DivoBCE — ^Decree — Evidence — Record. 

A decree of divorce can only be proved by the record of the court whero It was 
granted, in the absence of proof that said recoid has been lost or destroyed. 

In Minnesota a judgment does not become effective until entered In the *' judg- 
ment book." 

Latlin, Assistcmt Secretary: 

Isabell Johnson filed the above-entitled claim under the act of 
June 27, 1890, as amended by the act of May 9, 1900, as the widow 
of Isaac W. Johnson, late of Third Battery Minnesota Light Ar- 
tillery, on November 19, 1906, alleging said soldier's death at Neosha 
Falls, Kans., March 19, 1906, and her marriage to him on September 
19, 1855. 

The claim was rejected December 14, 1907, on the ground that 
claimant was not soldier's widow, having been divorced from him 
in 1891, as shown by her testimony given in soldier's invalid claim 
in August, 1899, stating that she was divorced from soldier about 
1891. 

Evidence having been filed tending to show that no divorce was 
ever granted to either of the parties, the claim was reopened in 
December, 1908, and was again rejected March 29, 1910, on the 
ground that soldier was divorced from claimant October 16, 1888, as 
per opinion of the Chief of the Law Division of March 19, 1910. 

Reopening was denied from time to time, the last action being taken 
on June 3, 1913, from which this appeal was entered October 18, 
1913. As the action complained of was based on the opinion of the 
Chief of the Law Division of the bureau, so much of said <^inion 
as indicates the position of the bureau is referred to. On page 2 
it is said : 

There is absolutely no record whatever of the filing or prosecution of his 
(soldier's) suit or of the decree granted therein, but it is indubitably clear 
that the suit was actually filed ; that the claimant received personal summons 
(which she admits) ; that the cause was actually tried; that the court found 
for the plaintiff (soldier), and that he directed that a decree be granted, and 
that both parties acted upon the theory that a decree had been actually granted, 
and that the claimant acquiesced in this status until she found that the records 
of the court failed to show the proceedings, when she filed a claim for pension 
as the soldier's widow on the technical conclusion that no divorce could be 
proven. 

That a decree of divorce was actually granted to the soldier must be ad- 
mitted. The question is, Have we competent proof to show that fact, including 
the parol testimony incorporated in the case, In the absence of record evidence? 
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The opinion here cites 17 Am. and Eng. Ency. of Law, 498 and 
504:. Then follows: 

The proof we have of soldier's divorce from claimant Is not competent evi- 
doice to show that fact as a legal proposition; but it is competent evidence 
upon which to predicate proceedings in court to make up and restore the record 
in the case, and the soldier during his lifetime might have resorted to this 
legal remedy, or the claimant might have done so and can do so at this time, if 
so disposed, and might do so at a later period if she were recognized as sol- 
dier's widow by the bureau at this time. 

The exhibit in report No. 2 is clearly a copy of the court's memoranda in the 
case and was evidently given to soldier's attorney in the divorce proceedings for 
the clerk of the court who was to prepare the record of the case from it. • • ♦ 
The memoranda was seemingly never transferred to the clerk of the court, and 
therefore no record of the cause was ever made. ♦ ♦ ♦ This order of the 
court divorced the parties, and the failure of the attorney to prepare a formal 
decree for the court's signature would not be essential, although his failure to 
give the clerk the minutes of the trial ♦ ♦ ♦ has resulted in leaving the 
case without the necessary formal proof that the cause ever existed, which 
cause is alone assignable, unless the records have been willfully destroyed or 
purloined. ♦ ♦ ♦ It Is not believed, however, that the claimant should be 
permitted to profit by the absence of this proof, which is within her power to 
establish at any time she so elects, in the court in which the proceedings were 
originally Instituted and of which she had formal notice, as she has testified 
to. ♦ ♦ * The legal remedy which was open to the soldier for the restora- 
tion of the divorce records (if he ever knew that the record did not exist), and 
which is still open to the claimant, is not available to the Government, and in 
its absence the bureau has the legal right to exercise Its judicial functions, to 
rely on the parol and other proof now In the case, to determine the claimant's 
status, which course finds legal justification in the avoidance of payment of 
I)enslon to a woman who Is shown to have been divorced from the soldier by 
Irrefragable evidence, although technically of an Inferior character. 

The proposition that proof of a divorce which " is not competent 
evidence to show that fact as a legal proposition" is "competent 
evidence * * * to make up and restore'*^ a record that never 
existed does not warrant serious consideration. 

The facts in the case are substantially as follows : 

Appellant and soldier were married about September 19, 1850. 
Soldier enlisted February 24, 1865, and was discharged February 
27, 1866. Appellant and soldier lived together as husband and wife 
from their marriage to some time about 1888, 1890, or 1891; when he 
took steps to secure a divorce from her, and she was served with a 
notice, and both claimant and soldier believed for some years that 
a divorce was granted; but some years before soldier's death his 
children interceded for a reconciliation of soldier and wife, and he 
went to see the attorney who was to prosecute the divorce proceed- 
ings, who informed him that the suit had never been prosecuted to 
final judgment, and that no divorce was, therefore, granted; there- 
upon the parties resumed marital relations and continued to cohabit 
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together until soldier's death, March 18, 1906, and on November 19, 
1906, this claim was filed. 

Peter McGovern, the attorney who commenced the suit, testified 
by affidavit November 7, 1908, that about the year 1891 he was em- 
ployed by soldier to commence an action for divorce against his wife, 
Isabella Johnson, and that action was duly commenced by the per- 
sonal service of summons on the said Isabella Johnson ; that for some 
reason, which affiant could not recall^ said action never proceeded to 
judgment, and no judgment for divorce or judgment of any kind was 
ever entered therein, and he was informed and believed that said 
parties were, after the conmiencement of said action, reconciled and 
lived together as husband and wife. 

On special examination in March, 1910, a paper was handed this 
witness which purported to be the findings and decree of the court in 
said suit, when witness stated that the same was in the handwriting 
of one Moonan who was at one time a clerk in his office ; that he re- 
membered getting the order from Judge Buckham and getting a 
copy made and sending it to soldier, and he supposed the paper was 
the copy, though not marked so. 

In an affidavit made June 13, 1910, he says the case proceeded so 
far that a hearing was had thereon and the district court. Judge 
Buckham presiding, made finding in said action, and ordered judg- 
ment for divorce to be entered in favor of Isaac W. Johnson, and 
that if any further proceedings were had therein affiant has no recol- 
lection thereof, and to the best of his knowledge and belief no judg- 
ment of divorce was ever entered in said action. The clerk of the 
district court for Waseca County, Minn., where it is contended said 
suit was prosecuted, testifies that from the organization of said 
county to the present time there have been kept books, dockets, and 
judgment rolls which contain full and complete records of all 
actions commenced in said district court from the organization of 
said county ; that there has been no fire or other destruction of said 
books, dockets, or judgment rolls or files of said court and that he is 
now in the possession of said records, which are full and complete 
records of any and all actions of any nature whatsoever commenced 
in said court since the organization of said county, and that he has 
carefully searched all books, dockets, and judgment rolls and files in 
his possession and knows of his own knowledge that there is no 
record or evidence in his possession as said clerk or in any of the 
books, dockets, judgment rolls, or files of said county in his possession 
wherein it appears that an action for divorce was ever commenced 
by Isaac W. Johnson against Isabella Johnson or either of them, or 
that any action for divorce or for separate maintenance or any similar 
action against either of said parties was ever commenced in said 
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county, or that either of said parties were ever a party to an action 
of such nature. 

Judge Buckham, referred to, on special examination stated that 
said pretended finding and decree exhibited to him did not bear his 
signature and he had never authorized anyone to attach his signa- 
ture to any official paper and he does not find the case on the Waseca 
calendar for 1888 or 1889 and that was the only place he makes 
minutes of cases heard by him, but that default divorce cases were 
rarely put on the calendar; that he had no recollection of such case 
being heard by him, but is of the opinion this paper was a copy of 
the original which the attorney made himself and gave the plaintiff. 
He thought the paper was in the handwriting of Attorney McGovem, 
but it was not. 

The paper heretofore referred to purports to be the finding and 
order of the judge, probably prepared by the attorney after a hearing 
but never filed in court. The conclusion of the supposed finding is 
as follows : 

The court finds as a conclusion of law that the plaintiff is entitled to judg- 
ment dissolving the bonds of matrimony existing between the plaintiff and 
defendant. Let judgment be entered accordingly. 

The fact that no entry is found on any of the records of the court, 
nor any paper is found on file in the clerk's office indicating that such 
a proceeding was ever had in said court, as set forth in said paper, 
shows that no final order was ever made in such case. The probabili- 
ties are that the case was made up out of court, and that this pur- 
ported finding was the one prepared to be presented to the Judge in 
open court for approval and filing, but was never presented, signed, 
nor filed. 

Courts speak through their records. 

When the existence of a judgment is put in issue, it must be proved 
by the record itself (Freeman, Judgments; sec. 407). 

The jugment boolt, according to the common law practice, seems to have been 
a mere minute or memorandum boolc, containing, however, no entry which could 
constitute any evidence of the judgment The judgment became a permanent 
record only wh»i the roll was brought into court and filed. It could not be 
proved by mere doclcet entries. 

Citing Brown v. Hathaway (10 Minn., 303). 

In Lockwood v. Davenport, decided by the Supreme Court of Min- 
nesota, December 13, 1887 (37 Minn., 533), the court, by GilfiUan, 
C. J.j said: 

Gen. St. 1878, c. 66, sec. 273. reads : " The Judgment shall be entered In the 
judgment book, and specify clearly the relief granted or other determination of 
the action." By section 275 the clerk is required, " immediately after entering 
the Judgment," to attach and file, as the Judgment roll, certain papers, among 
them a copy of the Judgment. Section 277 provides for docketing the Judgment 
" on filing the Juilgment roll." These acts follow In regular sequence : First the 
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entry of the Judgment; second, the making up and filing the Judgment roll; 
third, the docketing. To support either a Judgment roll or docketing, there must 
be a Judgment entered. As tills court said in Williams v. McGrade, 13 Minn., 
39 (46) ; " If a copy of the Judgment constitutes a part of the Judgment roll, 
the original must exist" There can be no Judgment capable of being docketed 
or enforced in any manner till it is entered in the Judgment book. Until that 
is done, it does not matter that the party Is entitled to Judgment, either by 
default of defendant, or upon a decision or direction of the court It has fre- 
quently been decided that an order or direction for Judgment by the court, or by 
a referee, is not a Judgment, so that an appeal can be taken from it That to 
constitute a Judgment it must be entered in the Judgment book, as the statute 
directs, has always been held by this court Brown v. Hathaway, 10 Minn., 238 
(303) ; Williams v. McGrade, 13 Minn., 39 (46) ; Washburn u. Sharpe, 15 Minn., 
43 (63) ; Hodglns i?. Heaney, Id., 142 (185) ; Thompson v, Bickford, 19 Minn. 1 
(17) ; Hunter v. Cleveland Stove Co., 31 Minn., 505 (18 N. W. Rep., 645). 

The filing of the roll and docketing in this case, there being no Judgment to 
authorize them, were of no avail. 

In Williams v. McGrade, et al. (13 Minn., 49), the court said: 

Our statute provides in relation to Judgments — ^"The Judgment shall be 
entered in the Judgment book, and specify clearly the relief granted, or other 
determination of the action." Genl. Stat Chap. 66, sec. 250, p. 485; 10 Minn., 
303. Thus it appears a separate book is required, in which Judgments are to 
be entered; when thus entered the Judgment is complete. 

It does not appear, and it is not contended in this case, that a 
judgment was ever entered in the judgment book of said court, and 
therefore there is no record of a divorce between these parties, and 
hence no competent proof that a divorce was ever granted as claimed. 

Furthermore, there is filed in this case a transcript of a judgment 
obtained by claimant, Isabell Johnson, against W. A. Johnson, in the 
district court of Olmsted County, Minn., at the June, 1912, general 
term of said court for the sum of $1,000, wherein appellant was held 
to be the widow of said Isaac Johnson, the action being one for 
damages for conversion by said W. A. Johnson, who took charge of 
all personal property of the soldier, the widow having had no oppor- 
tunity to make a selection. 

Where there never was a record of a divorce between the parties 
there is no record to restore. . 

In this case it is not shown that there was any delay or neglect 
of the judge or the clerk of the court in entering any judgment of 
the court, and a nunc pro tunc entry could not be made. 

Even had an order or judgment been made by the judge and any 
delay in entering the same was caused by the laches of the party en- 
titled to judgment, and during the interval a party to the suit dies, 
judgment nunc pro tunc would not be allowed. (Black on Judg- 
ments, sec. 129.) 

This claim was rejected primarily upon what was held as admis- 
sions by claimant that she had been divorced from soldier. This 
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statement or supposed admission was made by her in a proceeding 
in which, she was not an interested party, and in regard to a matter 
that was not in issue at the time and was simply based on hearsay, 
and can not be used against her in another proceeding, and such tes- 
timony can not be received either to contradict documentary proof 
or to supply the place of evidence by matter of record. 

Furthermore, parol admissions of a party, made in pais^ are com- 
petent evidence only of those facts which may lawfully be estab- 
lished by parol evidence. Parol evidence may not be received to 
prove or supply a record never made, and, therefore, never lost or 
destroyed. 

Such testimony as has been referred to, it is unnecessary to state, 
would receive no consideration if sought to be used in favor of a 
claimant to prove her marital status. 

In this case no competent proof has been filed showing that ap- 
pellant and soldier were divorced, and the rejection on the ground 
stated was error. 

Reversed. 



Sarah Merkle (widow). 

Decided March 4, J914. 

Death — Proof of Death — ^Presumption of Death. 

The soldier, over 73 years of age and demented, was placed on a train In 
Salt Lake City, Utah, in the autumn of 1906, with a ticket from that place to 
the Soldiers' Home at Los Angeles, Cal., and on account of his mental condi- 
tion he was tagged so that his identity could be known on his Journey, and 
has never been heard of or from since that date, though diligent search and 
Inquiry has been made by the Government ns to his whereabouts, covering all 
places where it seemed probable Information might be obtained concerning 
him, with negative results. 

Held, That in view of soldier's age, his infirmity, the circumstances of his 
disappearance, the negative result of more than one search for him, his death 
has been satisfactorily proved. Independent of either the common law or any 
statutory presumption. 

That while not fixing n particular date on which soldier died, It is held that 
he was not living when appellant filed her claim for pension on September 0, 
1909. 

Latlin, Assistant Secretary. 

This claimant filed her application under the act of April 19, 1908, 
on September 9, 1909, alleging therein that her husband was dead, 
and also inferentially invoking the rule of presumption of death. 
Claim was rejected September 30, 1910, on the ground that the evi- 
dence failed to show the actual death of the soldier and that it could 
not be presumed he was dead. Reopening was denied and an appeal 
entered January 24, 1912, the action of the bureau being reversed 
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for the purpose of holding another special examination. This de- 
, cision was promulgated June 26, 1912. The directed procedure was 
taken, the claim again rejected September 30, 1912, on the same 
grounds as formerly^ an appeal was entered October 9, 1912, and in 
its decision promulgated March 24, 1913, the action was again re- 
versed, the department finding avenues of research still open. A 
new special examination was held, the claim again rejected as for- 
merly October 6, 1913, and an appeal entered October 14, 1913. It 
appears from the evidence that in the autumn of 1906 the soldier had 
been taken to an infirmary connected with a hospital in the State 
of Utah, remaining there until arrangements had been perfected to 
send him to the Soldiers' Home in California. At the appointed time 
the soldier was taken by his friends to the train with a through 
ticket to his destination in California. On account of his mental 
condition he was tagged so that his identity and destination would 
be known on his journey, but from the time he was put on the train 
by his friends absolutely nothing has been heard concerning him. 
The action of the bureau was reversed on the last occasion by the 
department in order that information might be sought at the railroad 
offices and other places along the route over which the train traveled, 
and the last special examination appears to have been most thorough. 

It appears that the train on which the soldier traveled from Salt 
Lake City, Utah, to Los Angeles^ Cal., traversed Utah, Juab, Mil- 
lard, Beaver, and Iron Counties, Utah, Lincoln and Clark Counties, 
Nev., and San Bernardino, Riverside, and Los Angeles Coimties, 
Cal. Information was obtained from the officials of all of these 
counties save Salt Lake and Utah^ and reports from these two coun- 
ties were obtained on a former examination, and no tidings, even 
remote, were found concerning the man. Every insane asylum in 
the State of California has replied that they have no information an- 
swering to the name or the description of this soldier, and the State 
Board of Health of California states that it has no record of the 
death of this man by name or description, its record covering the 
period from July 5, 1905, up to the present time. 

The conductor of the train on which this soldier undoubtedly trav- 
eled was located and states in a letter that he does not remember the 
man being a passenger on his train, but he is sure if he were a pas- 
senger nothing unusual could have happened to him without his 
recalling it or having a memorandum. He further states in effect 
that he has always made it a practice to look after old soldiers on 
his train and can recall nothing appertaining to such a one about that 
time. He further states that this man could have left his train 
unnoticed at two different stations, giving their names. Inquiry at 
these stations has failed to elicit any information. Other sources of 
information have been exhausted. In fact, it appears that every pos- 
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sible avenue of research has been traveled without finding any trace 
of this man. The officials of the different railroads over which the 
train went have exhausted every endeavor in an attempt to locate 
him, but without avail, and the department is of the belief that he 
must have gotten off of the train unnoticed at some station and have 
wandered away. 

The actual death of this soldier has not been proved and the bureau 
states that the legal presmnption of death because of an absence of 
seven years can not obtain for the reason that he was known to have 
been living within the seven-year period. 

Presumption of death after seven years is a well-known and estab- 
lished doctrine and is one which will obtain as a matter of law when 
certain facts embraced within the rule are shown. A conclusion that 
a man is dead may be warranted, however, independent of such doc- 
trine, when the facts in a particular case convince the mind, after 
taking all the conditions and circmnstances into consideration and 
balancing them one with another, that the man is not living; not 
only that he is dead, but that he died prior to some certain date. It 
is not always necessary, by any means, that he be imheard of for a 
period of seven years before his death may be considered as proved. 
Mr. Wigmore, in his work on evidence (1 Wigmore en Evidence, sec. 
158), says: 

The fact of lack of news Is admissible without regard to the time elapsed, 
and Is not limited by the seven-year period required for presumption. 

In discussing the general subject of proof of death in Modem 
Woodmen of America v. Gerdom (82 Pac. Eep., 1100), the Supreme 
Court of the State of Kansas said : 

It is true that death may be proved by circumstantial evidence, and the ab- 
sence for a considerable period of time is not indispensable in order to generate 
a satisfying conviction of the fact. But in all such instances the death of the 
absent party must fairly be demonstrated by the circumstances of the disap- 
pearance, if, for example, in connection with other facts showing a want of 
motive for absence it should appear that the missing person was on a vessel 
which foundered, or a train which was wrecked, or engaged in some hazardous 
enterprise, or met with an accident which might be expected to result fatally, 
or was exposed to perils incompatible with his age or the state of his health, 
or was afflicted with a fatal disease, or was menially infirm, or was suicidally 
Inclined, belief In the fact of death might be forced upon the mind very soon 
r.fter the disappearance. But in all the cases enumerated lapse of time is In a 
measure a subsidiary matter. There must be a sufficient opportunity for inves- 
tigation and search, and after expiration of a period ample for those purposes 
further stretches of duration without tidings may confirm the inference of death. 
But the strength of the induction of death lies in the cogency of the circumstances 
of the disappearance and not In the fact of absence long protracted. 

In the present case it is shown that the soldier is so considerably 
demented that he was at times practically an imbecile. Had he lived 
until the present time he would be about 85 years of age, and the rec-^ 



Digitized by VjOOQIC 



184 DECISIONS RELATING TO PENSIONS. 

ords show that he filed his last declaration for pension on November 
6, 1895, under the act of June 27, 1890. He was a pensioner at $4 
per month under the general law by declaration filed June 2, 1888; 
but so far as the department can disDorer he has not claimed his pen- 
sion for a long period. Furthermore, all avenues of search have been 
exhausted, and the case rests not alone on the fact that he has been 
unheard of by those likely to hear were he living, but upon the most 
diligent search by those whose duty it was to ascertain, if possible, 
his whereabouts or facts explaining his disappearance on other 
grounds than that he was dead. 

From all the facts in this case — ^his age, his infirmity, the circum- 
stance of his disappearance, the negative result of more than one 
search for him — it is believed that his death, independent of either 
the common law or any statutory presumption, has been satisfactorily 
proved. The department does not pretend to establish a particular 
date on which he died, but believes the evidence which sustains the 
finding that he is dead also warrants the conclusion that he was not 
living when the claimant herein filed her application; and it is so 
held. For these reasons the action is reversed and the case is re- 
manded for proceedings in conformity with this opinion. 

Reversed. 



Mary J. Watters (Mother). 

Decided March 9, 19U. 

Line of Dutv — ^Absent on Pass — War Depabtment — Opinion. 

The War Department reported that a board of oflacers appointed to Investi- 
gate the circumstances surrounding soldier's death stated that he was 
stabbed to death with a knife in the hands of one Victor Santiago, a car 
inspector, while returning to his quarters from pass and on Fort William 
McKinley reservation; that his death was not directly due to intoxication 
or to his failure to pay his fare on the street car ; that he was proceeding 
quietly to his quarters after leaving the car until he was molested by said 
Inspector, did not engage in a fight but attempted to avoid one, and was 
stabbed while running toward his quarters and away from his assailant, 
and was in line of duty. 

Held: That his death occurred while in the line of duty. 

Laylin, Assistant Secretary: 

Application under the general law was filed in this case July 18, 
1912, claim being rejected August 13, 1913, on the ground that the 
soldier did not die in line of duty. An appeal was entered Septem- 
ber 16, 1913. 

The issue herein is solely as to line of duty, the soldier having 
been killed in the service at Fort McBanley, Philippine Islands. The 
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only evidence in the case is the report of the War Department under 
date of July 26, 1913, a copy of which is as follows : 

The report of the board of officers appointed to Investigate the circumstances 
surrounding the death of the soldier mentioned, recently received In this de- 
partment, shows that the board, after careful consideration of all the evidence 
before it, found that (1) at about 10 p. m., June 15, 1912, near Fort William 
McEinley loop station. Trumpeter George ,F. Watters, Troop K, Seventh Cav- 
alry, was stabbed to death with a knife in the hands of one Victor Santiago, 
and that (2) his death was in line of duty, and not the result of his own 
misconduct, the board being led to this conclusion by the following facts: (a) 
That at the time of his death Trumpeter Watters was returning to his quarters 
from pass and was on the Fort William McKlnley reservation at the time of 
the assault; (h) that his death was not directly due to intoxication or to 
his failure to pay his fare on the street car; (c) that he was proceeding 
quietly to his quarters after leaving the car until he was molested by the 
inspector; (d) that he did not engage in a fight with the inspector, but 
rather attempted to avoid a fight and used only such force as was necessary 
to protect himself, and at the time he was stabbed was running toward his 
quarters and away from his assailant; (e> that he was absent with leave by 
verbal authority from his troop commander from retreat to 11 p. m. inspec- 
tion on June 25th; and the board also found that (3) he was perfectly sane 
and in a normal mental condition previous to and at the time of his death, 
but at the time of his death and for at least three hours previous to that time 
he had been somewhat under the influence of liquor, but not to such an extent 
as to make him irresponsible for his acts; (4) that his habitual disposition was 
kind, friendly, sociable. Jolly, and not in the least degree surly, morose, or 
quarrelsome, and that no change of manner was noted in the weeks preced- 
ing his death; (5) that the matter of his death was not discussed by him 
with anyone, and that (6) his habits as to the use of intoxicants were as fol- 
lows: He seldom, if ever, drank to excess; he would, however, at times drink 
a good deal for several days at a time, drinking mostly beer, but not enough 
to Incapacitate him from doing his duty ; he occasionally stopped drinking en- 
tirely for four, five, or six months; he was known among his associates as a 
moderate drinker. 

The Commissioner of Pensions, in his report on the appeal, in 
giving reasons for his action states : 

The report from the War Department dated July 25, 1913, to which refer- 
ence is made in appeal, shows that the soldier was absent from his post or 
command by pass or permission from retreat to 11 p. m., and that when he 
was returning to quarters from such liberty and had, in fact, reached the 
post reservation, but had not reached his quarters, he was, through no fault 
of* his own, assaulted by a street-car inspector and killed. The War Depart- 
ment reports that death was in line of duty. 

Although the War Department has stated that death was in line of duty, 
the case does not appear to be essentially different from the Whitaker case 
(16 P. D., 21), and the Walker case (Docket No. 140380), which was passed 
upon by the department in decision dated February 28, of this year, and In line 
with the holdings in the cases Just cited it must be held that death of soldier 
In this case was not in line of duty for pensionable purposes, and that action 
complained of was proper. 
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As heretofore observed, the report of the military tribunal is the 
only evidence in the case as to the essential particulars, and that 
report shows, as a fact — 

"(c) That he was proceeding quietly to his quarters after leaving the car 
until he was molested by the inspector; (d) that he did not engage in a fight 
and used only such force as was necessary to protect himself, and at the time 
he was stabbed was running toward his quarters and away from his assailauf 

These facts, with others, are the basis of the finding (2) that this 
man's death " was not the result of his own misconduct." 

The claim has been rejected on the ground that the soldier met his 
death while on a pass for his own personal purposes. 

Attorney General Gushing in his discussion of line of duty (2 
P. D., 403) enters into a lengthy discussion of all phases of the sub- 
ject He says ; 

Around all those acts of the soldier or sailor which are official in their nature 
the pension law draws a legislative line, and then they say to the soldier or 
sailor: If, while performing these acts which are within that line you thereby 
Incur disability or death, you or your widow or children, as the case may be, 
shall receive a pension or other allowance, but not if the disability or death 
arise from actions i)erformed outside of that line — that is, absolutely discon- 
nected therefrom nnd wholly independent of the performance of duty. Was 
the cause of disability or death a cause within the Une of duty or outside of it? 
Was that cause appertaining to, deiiendent upon, or otherwise necessarUy and 
essentially connected with duty within the line, or was it unappurtenant, Inde- 
pendent, and not of necessary and essential connection? That, In my Judg- 
ment, is the true test criterion of the class of pension cases under consideration. 

And again in the same opinion he states that one is in line of duty — 

" In all those cases where the cause of disability or death is the logical out- 
come or provable effect of duty in the service." ♦ ♦ ♦ It must be inevitible 
to concede that any rule based upon the assumption of its being impossible 
for any officer or soldier on furlough, on leave of absence ♦ ♦ ♦ to perform 
actions, suffer casualties, receive wounds, or incur causes of disease In the 
line of his duty is not a truth, and like all things not true can not be conform- 
able to justice or wisdom. As, while on active duty he may do or suffer 
tblDgs not In the line of his duty, so that whilst off duty or on furlough, or 
under censure, he may do and suffer things which are in line of duty. The 
letter of the law prescribes that the quality of the act or condition as whether 
In the line of duty or not in it shall determine the question of pension. 

Assuming, as it must be assumed, that the soldier herein met his 
death without misconduct on his part, but little remains which affects 
line of duty in this case. 

At the time and place he was killed he was not in pursuit of his 
own pleasure in any possible meaning of that term. His pass carried 
with it, necessarily, an order to return within a specified time, and 
it is not enough to say that he was returning when he was killed, for 
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the report discloses that he had returned — was within the reservation 
at the time he met his death. 

It is impossible to escape the conviction that at the time and place 
he met his death he was obeying the order of his superior officer. 
TTas he then in any position where it could possibly be said that 
while running toward his quarters from his assailant such an act 
was "absolutely disconnected from and wholly independent of the 
performance of his duty"? Must it not rather be said he was in 
performance of his duty at that time? Was not his death the " log- 
ical incident" of his return? 

It was his duty to return, he had returned, and through no mis- 
conduct of his own he was killed by an assailant. Can it possibly be 
, argued from any point of view that this man was not in actual per- 
formance of his duty as a soldier when he was stabbed in the back 
by the Filipino? Was not his return and the manner of his return 
appurtenant, dependent, and of necessary and essential connection 
with his line of duty? The department knows of no conceivable 
reason for any other conclusion. 

In the case of Whitaker it appears that the soldier while returning 
to the garrison in company with a woman and while crossing an 
electric car track was struck by a car and was killed. It further 
appears in that decision that much was attempted to be made of the 
fact that the soldier lost his life while attempting to save his com- 
panion. If this be true, he might perhaps be out of the line of duty 
for the time being, for it was his duty to return to his post and not 
become engaged in any act, no matter how humane, that would in- 
terfere with his return. Such, however, is not germane, either in 
fact or principle, to the present case, and nothing in the decision is 
said as to contributory negligence which might have been a factor. 

In the Walker case the soldier was returning to his post, and just 
prior to the arrival of a train at a station, it not being stated in the 
opinion as to the relation of the station to his own post, he stepped 
on the running board preparatory to getting off the train, his head 
struck a trolley pole, and he was thrown from the car and died from 
the injuries. 

The Walker case might easily have been disposed of on the groimd 
of contributory negligence, but instead the departmental decision 
was based on the same ground as in the Whitaker case; also citing 
the holding in the case of Silman (12 P. D., 431). The latter is not 
in point in any particular, for claimant in that case was disabled 
at a Christmas celebration outside the lines by being hit in the eye 
by a roman candle. 

It is true that the report of the military tribunal, wherein it recites 
facts, contains the soldier's history as to the use of liquor, his natural 
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disposition, and his mental condition when attacked. It is not nec- 
essary, however, for the department to discuss the bearing of these 
facts on the issue herein, for a proper and competent tribunal had 
them before it, and by reason of them found his death was through 
no misconduct of his own ; and in this finding, without further dis- 
cussion, this department agrees, for it discovers nothing in the case 
on which to base a sound conclusion different in effect from the one 
found. 

All cases in which line of duty is the issue are largely dependent 
upon the facts surrounding the particular case. Slight circumstances 
may throw the weight of evidence one side or the other — so much 
so that often it can not be said because in one case line of duty has 
been established, therefore it has been in another, many facts in each 
case being similar. 

No potential inference common to the Whitaker, Walker, and the 
present case can be raised when the vital facts in the three cases are 
compared. 

It seems probable in some cases that the question of whether a 
soldier was returning or had returned from leave of absence, when 
all of the circumstances surrounding his death or the incurrence of 
a disability are taken into consideration, might play a part in line 
of duty, but the department is not disposed, in this particular case, 
to differentiate between whether Watters was returning or had re- 
turned from his leave of absence. It does note, however, that in the 
present instance the soldier had returned, for he was inside the lines 
and was running toward his quarters when he was killed. 

Line of duty, for military purposes and from the viewpoint of 
the War Department, may be, in fact is, in some instances necessarily 
different from that of this department, which considers it only from 
a standpoint for pensionable purposes. This department does not — 
can not, under the law — accept the conclusion that this soldier was 
in line of duty when he was killed merely because the War Depart- 
ment so holds. It does, however, upon the facts in the case, conclude 
that the soldier, having returned from his leave of absence and 
being inside the military lines, and while running toward his quar- 
ters to avoid trouble, not being the aggressor in any altercation 
which took place, was stabbed in the back by a civilian and killed 
through no fault of his own. 

Under such circumstances he is held for pensionable purposes to 
have been in line of duty when he met his death, and the action 
appealed from is — 

Reversed. 
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Georgianna Holmes (as Widow). 
Decided March 12, 1914, 
Mabbiagk — Geobgia — ^Act of Mabch 9, 1866 — Colored Pebsons; " 

Soldier and one Jennie, both slayes, were formally mariled according to slave 
customs about the commencement of the Civil War and continued to co- 
habit as husband and wife until soldier's enlistment In the United States 
Army, February 16, 1865, and after soldier's discharge, April 16, 1866, re- 
newed their relations and continued to cohabit as husband and wife until 
1885, when soldier was ceremonially married to Georgianna In 1886. 

Held: That as soldier was separated from Jennie on March 9, 1866 (the date of 
the passage of the act by the Georgia Legislature declaring that i)erson3 
of color then living together as husband and wife sustained that legal re- 
lation to each other), only by reason of his service in the Army, having re- 
turned to her on his discharge, they were constructively living together as 
husband and wife at the date of the passage of said act, and were therefore 
really and to all Intents and purposes husband and wife by virtue of said 
act, and soldier's marriage to Georgianna while Jennie was living and not 
divorced was void. 

Laylin, Assistant Secretary: 

Charlton Ilines, a slaveholder living on a plantation near Mc- 
intosh, Liberty County, Ga., prior to and during the Civil War, was 
the owner of a slave named Aberdeen Holmes, and Capt. Fleming, 
who lived on a plantation IJ miles from the Hines's place, owned a 
slave named Jennie (surname unknown). 

By consent of their respective owners, followed by a formal slave 
marriage at the Fleming plantation, Aberdeen and Jennie were de- 
clared to be husband and wife sometime about the commencement of 
the Civil War, and as such continued to cohabit as husband and wife 
until Aberdeen enlisted in Company H, One hundred and third 
United States Colored Infantry, February 16, 1865. As fruit of said 
union, a child was bom several weeks prior to the date of Aberdeen's 
enlistment. 

Aberdeen having served in the said organization from enlistment 
to April 16^ 1866, was then mustered out at Pulaski, Ga., and immedi- 
ately thereafter returned to Liberty County, Ga., where his wife 
Jennie was living, and from that time continued to cohabit with her 
as her -husband until sometime in 1885. During the said period 
Aberdeen and Jennie were known as husband and wife in the com- 
munity where they resided. 

Sometime in 1885 J. B. Frazier, of Fleming, Liberty County, Ga., 
hired Aberdeen as a teamster in hauling turpentine, and while thus 
employed he became acquainted with Georgianna Moore, who resided 
then at Clyde in the adjoining county of Bryan. On the 10th day 
of April, 1886, the ordinary of said county issued a marriage license 
to Aberdeen and Georgianna, and on the same day they were cere- 
Digitized by VjOOQIC 



190 DECISIONS RELATING TO PENSIONS. 

monially married in the county of Bryan by Rev. George Paison, as 
shown by the official records of said county. The marriage ceremony 
was at the bride's home in Bryan County, and within a brief period 
thereafter Aberdeen and Georgianna moved to a place owned by Jim 
Frazier, about 2 miles from Fleming Station, Liberty County, where 
they lived as man and wife until Aberdeen's death. 

The accurate date of Aberdeen's death can not be determined from 
the evidence on file in the case, but from the fact that he, Aberdeen, 
executed a declaration for pension November 21, 1892 (which was 
placed on file in the bureau December 15, 1892), when considered in 
connection with Georgianna's positive assertion, imder oath, that 
Aberdeen died on a Monday after the first Sunday of May, and the 
statement of another witness that he moved into the house formerly 
occupied by Aberdeen and Georgianna in April, 1894, it is safe to 
assume that Aberdeen died in May, 1893. 

The claimant, Georgianna Holmes, filed a claim for widow's pen- 
sion April 21, 1900, under the act of June 27, 1890, which was rejected 
January 19, 1914, on the ground that the soldier at date of his 
attempted marriage to the claimant had a living wife from whom 
he was never divorced and who survives the soldier. Claimant, 
therefore, was never the legal wife of soldier and has no pensionable 
status as his widow. 

Georgianna also filed a claim for pension, August 14, 1908, under 
act of April 19, 1908, which was rejected January 14, 1914, on the 
grounds stated in action on claim under the act of June 27, 1890. 

An appeal from both actions was filed February 10, 1914, wherein 
the appellant contends that she is the widow of Aberdeen Holmes 
and entitled to pension as claimed in her applications. 

It has been clearly established by evidence in the case, that neither 
Aberdeen nor Jennie ever applied for or obtained a divorce from 
each other, either before or after their separation in 1885. 

There is no controversy as to the facts as above stated, therefore 
the legality of the ceremonial marriage of Aberdeen and Georgianna 
depends wholly on the question whether Aberdeen had a wife living 
April 10, 188G, from whom he was not divorced. 

The Legislature of Georgia passed an act, approved March 9, 1866, 
to prescribe and regulate the relation of husband and wife between 
persons of color, which reads, in part, as follows : 

That persons of color, now living together as husband and wife, are hereby 
declared to sustain that legal relation to each other, unless a man shall have 
two or more reputed wives or a woman two or more reputed husbands. 

In the case of Williams v. The State of Georgia (67 Ga., 260), 
Williams, a colored man, was indicted on a charge of bigamy on 
complaint of his slave wife, Betsy, and tried in the Superior Court, 
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Chatham County, Ga., at the March term, 1881. The jury found 
defendant guilty. 

There was no controversy as to the fact that the prosecutrix antl 
the defendant were slaves; that they had lived together before the 
Civil War; that they had been separated and sold to different owners 
during the war; that after its close they again lived together: that 
Betsy associated immorally with another, and that defendant quit 
her and married another woman. 

The defendant's counsel requested the judge to charge the jury 
that if they found from the evidence that the parties were living to- 
gether in a state of concubinage only the act of 1866 did not marry 
them. The judge declined so to charge, but in lieu thereof charged 
the jury that the act of 1866 did marry them. 

An appeal was taken from the judgment of said court and argued 
in the Supreme Court of Georgia in 1881, when Chief Justice Jack- 
son, who delivered the opinion of the court, stated in part as follows: 

There was no error in the refusal to charge thnt if the defendant and Bets^ 
Uved in a state of concnbinage only then the act of 1866 did not marry them, 
and in saying to the Jury on thh contrary that if they so lived on the 9th of 
March, 1866, then that act did marry them. 

The very object of the act was to declare all people who had been slaves and 
were then living as man and wife, but without any legal ceremony of marriage, 
really and to all intents and purposes as fully husband and wife as though they 
had been formally married. The evil was that as slaves they lived In concu- 
binage, not being capable of contracting marriage, and the remedy was by that 
act, that if they so continued to live on the 9th of March, 1866, being then free, 
such living together by them at that time should amount to the contract of 
marriage in the eye of the law. And thus it was made Just as effectually the 
contract of marriage by them as if they had been always free and had been 
legally married. 

The facts in the Williams case, supra, are similar to the foregoing 
statements of facts in this case, except that the prosecutrix, Betsy, in 
the former associated immorally with another person before Williams 
left her, while in the latter no act of immorality of Jennie has been 
shown, either before or since Aberdeen left her and married 
Georgianna. 

It will be observed that the soldier continued to cohabit with his 
slave wife Jennie from date of emancipation until he became a soldier 
in 1865 and that immediately after his return from the Army in 
April, 1866, he resumed the marital relations and continued to live 
with her until sometime in 1886. 

Under the statute of March 9, 1866, and its interpretation by the 
Supreme Court of Georgia in the Williams case, it is manifest that 
Aberdeen and Jennie became husband and wife March 9, 1866, to all 
intents and purposes as though they had been formally married, if in 
fact they were living together on the date of the approval of said act* 
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To hold that Aberdeen and Jennie were not living together 
March 9, 1866, because Aberdeen, forsooth, was held in the military 
service of the United States on that date would be a very narrow 
construction of the act considering the purpose for which it was 
enacted, as, in fact, his absence from home was only temporary, as 
indicated by his conduct from the time he became a free man to the 
date of enlistment and after his return from the Army, about a month 
after the passage of the act. Hence it is held that Aberdeen and 
Jennie were constructively living together within the meaning of 
the statute March 9, 1866, and that they were legally married by its 
provisions. 

As the soldier had a wife living, from whom he was not divorced 
at the date of his ceremonial marriage to Georgianna, said ceremonial 
marriage was null and void and claimant is therefore not his widow. 

No error appearing the actions appealed from are accordingly — 

Affirmed. 



Margaret Reiter (Widow). 

Decided March IJ,, 1914. 

Marriage — Impediment — Presumption of Death — Louisiana Laws — Re- 

M^VitRIAGE. 

Umler article 80 of the Civil Code of I^uisiana a marriage may be authorized 
by a Judge on proof that one of the married parties has been absent with- 
out any news of him or her for 10 years, but disappearance per se, for a 
period of less than 10 years, creates no presumption that the absentee is 
dead unless the evidence of such disappearance is of such a character as 
to force on the mind the irresistible conviction of death at a prior date, 

Laylin, Assistant Secretary r 

This appellant filed a claim for pension under the act of June 27, 
1890, as amended by tlie act of May 9, 1900, on December 5, 190G, 
and on January 13, 1909, she filed a claim under the act of April 19, 
1908. Both of these claims were finally rejected July 9, 1913, upon 
the ground of claimant's failure to show that she is the lawful widow 
of the soldier, because of her inability to establish that Christian 
Weber to whom she was married March 16, 1878, died or secured a 
clivorce from her prior to her marriage to the soldier. 

An appeal was filed October 24, 1913, upon the ground that a 
putative marriage to the soldier has been established and under the 
decision in the case of Peggy Thomas, widow (13 P. D., 98), this 
gives her a pensionable status. Attention was also invited to the 
case of Mary F. Collins, widow (15 P. D,, 258), in which the death 
of a former husband was presumed from an absence of over 18 years, 
during which nothing was heard from him. 

It is a sufficient answer to the propositions advanced in the appeal 
that the holding in the case of Peggy Thomas, supra, that a putative 
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marriage in Louisiana is a valid marriage for pensionable purposes 
was expressly overruled by the case of Martha Alex or Alee, widow 
(15 P. D., 530) ; and in the case of Mary F. Collins, supra, the 
validity of the widow's marriage to the soldier was determinable 
under the laws of the State of New Hampshire, in which the common 
law presumption of death from seven years' unexplained absence 
obtains and therefore the case is not in point. 

The question at issue, i. e., the validity of the claimant's marriage 
to the soldier will, however, be determined upon the whole record in 
the case. 

The soldier enlisted October 5, 1862, and was honorably dis- 
charged June 16, 1865, and all other points are satisfactorily estab- 
lished. 

The ceremonial marriage of the claimant and the soldier in East 
Baton Rouge Parish, La., on July 6, 1887, and his death in Orleans 
Parish, same State, on April 11, 1906, are didy established. Under 
the act of August 7, 1882, the question of lawful widowhood is 
therefore to be determined by the laws of the State of Louisiana. 

The evidence in the claim satisfactorily establishes that the soldier 
was first married to one Elizabeth Sesterhahn or Sesterhann, that 
she died May 3, 1877, and that he was competent to contract mar- 
riage with this claimant ; that the claimant was first married to one 
Hardy J. Gallowaj' about 1869 or 1870 ; that he lived with her about 
six months, when he left her, apparently on account of her miscon- 
duct, and died in February, 1870; that she next married one Chris- 
tian Weber by ceremony March 16, 1878, and he left her within six 
months thereafter. Her next marriage of which there is any evi- 
dence was to the soldier, and it is shown that she has not remarried 
since his death. 

Article 136 of the Civil Code of Louisiana provides : 

The bond of matrimony is dissolved — 

1. By the death of the husband or wife. 

2. By a divorce legally obtained. 

3. Whenever the marriage Is declared null and void for one of the causes 
mentioned In the fourth chapter of this title; or when another- marriage la 
contracted, on account of absence, when authorized by law. ♦ ♦ ♦ 

In her first statement before the special examiner the claimant 
stated that Weber left her about six months after her marriage to 
him and went to North Carolina on business of some kind, but she 
did not know the nature of the business; that he was not accused of 
any crime, was in good health, and not in debt, and she knew of no 
reason why he should not have come back, if alive; that she was 
then pregnant, and that the child was born six months later and died 
in infancy. In a subsequent statement before the special examiner 
she stated that Weber left her to go to Lawrence County, Miss., and 
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collect $800 coming to her from her grandparents, Noah and Patsy 
Stringer; that she gave him a power of attorney for that purpose; 
and that one of her neighbors subsequently showed her an account 
in a paper of his collecting the $800, Ind that he never returned; 
and she admitted that her son, known as Christian John Weber, was 
still living. She later gives the name of the grandparents in ques- 
tion as Pittman. 

The evidence of George J. Reiley, a credible witness, fixes the time 
of this separation as the summer of 1878. A search of the records 
of Lawrence County, Miss., shows that no will was admitted to pro- 
bate nor letters of administration granted in the estate of Noah 
Stringer, or anyone of the name of Pittman about the year 1878, or 
at any time. 

The claimant further testified that after the disappearance of 
Weber and prior to her marriage to the soldier, but as to the par- 
ticular date she has made different statements, one Mahala C. Fisher, 
a neighbor, read to her from a paper that Christian Weber had been 
accidentally shot in North Carolina. The said Mahala C. Fisher 
corroborates this statement, but she is unable to name the paper or 
tell what became of it; and her brother, William L. Brogden, testi- 
fies that she told him of the account of Weber's death after the 
claimant's marriage to Eeiter. 

The deposition of Christian John Weber has been taken, and he 
is very positive in his statement that he was born September 18, 
1885, and that the notice of the death of one Christian Weber in 
North Carolina by accidental shooting came out in the paper 12 or 
13 years ago when he was 16 years of age. 

This evidence is clearly insufiicient to establish the death of the 
claimant's second husband as a fact, and under the laws of Louisiana 
it will not sustain a presumption of his death for the purpose of 
validating her marriage to the soldier. 

Article 80 of the Civil Code of Louisiana provides : 

Ten years of absence, without any news of the absentee, Is a sufficient cause 
for the husband or wife of such absentee to contract another marriage, after 
having been authorized to do so by the judge, on due proof that such absence 
Without any news had continued the time required as aforesaid. 

In the case of McCaffrey v. Benson (38 La. Ann., 198), the court, 
after citing the above article, say: 

From the text we are authorized to conclude that, in a question Involying 
the validity of a marriage of either the husband or the wife of an absentee, an 
absence of four years is of Itself insufficient to create the legal presumption of 
the death of the absentee, or to create a presumption in favor of the prima 
fticie validity of a marriage contracted by the husband or wife of such absentee. 

That presumption could flow only from proof of an absence of 10 years, or 
from circumstantial evidence of the death of the absentee, and from a com- 
pliance with the positive provisions of the code. 
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Again in Iberia Cypress Co. (Ltd.) v. Thorgeson (116 La. Ann., 
218), the court stated: 

Disappearance per se creates no presumption that the absentee is dead, 
unless it be of such a character as to force on the mind the irresistible con- 
Tietion of death ; such, for instance, as a supposed loss by reason of a shipwreck, 
au earthquake, a war, plague, an explosion, and like perils. Succession of 
Vogel (16 La. Ann., 140; 79 Ann. Dec,, 571). In the language of the Civil 
Code, it must be " shown that there are strong presumptions that the person 
has perished." [Authorities cited. 1 We take it that it must first be shown 
by legal evidence that the absent person was exposed to certain perils of life, 
and since such exposure has never been heard of, before the presumption of 
death can arise. 

The claimant states positively that she never obtained a divorce 
from Weber and her statement is confirmed by a careful search of 
the records of the parishes in which she has since lived. 

There is no evidence in the case tliat Weber ever secured a divorce 
from claimant, and it is evident that none is obtainable. 

If the statement of the son, Christian John Weber, as to the date 
of his birth is correct, claimant may have again remarried after the 
disappearance of Weber and before her marriage to the soldier. The 
evidence covering this period is meager and her statement in her first 
deposition before the special examiner that said son died in infancy 
lends some color to this suggestion. 

Article 90 of the Civil Code of Louisiana reads : 

Requisites of valid marriage. As the law considers marriage in no other 
view than that of a civil contract, it sanctions all those marriages where the 
parties at the time of making them were — 

1. Willing to contract. 

2. Able to contract. 

3. Did contract pursuant to the forms and solemnities prescribed by law. 

The claimant in this case has failed to establish that she was able 
to contract marriage at the time of her marriage to the soldier, and 
has therefore failed to establish a status as his lawful widow. 

There was no error in the bureau action and it is — 

A-fftrmed. 

Martha T. Guessford. 

Decided March 17, 1914. 

DivoBCE — Record — Iowa Laws — Proof. 

Under the laws of Iowa a decree of divorce can not be proved by memoranda 
entered upon the judges* calendar or other books not intended to preserve 
the record of judgments, and there can be no judgment until it is entered 
in the proper record. 

Laylin, Assistant Secretary: 

The above-entitled claim for widow's pension was filed August 19, 
1913, and was rejected October 7, 1913, on the ground thafe>claimMit 
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was not the widow of the soldier, h§ having obtained a divorce from 
her in the district court of Wapello County, Iowa, August 25, 1892, 
as shown by evidence on file (old S. E. Kept.). 

From said action an appeal was filed by appellant's attorney 
October 22, 1913, contending that no divorce was ever obtained by 
said soldier, but that he commenced an action for divorce, and that 
before judgment was entered the parties were reconciled, and the case 
was dropped. 

During soldier's lifetime appellant filed a claim for one-half of his 
pension under the act of March 3, 1899, which was rejected on the 
ground that claimant was not the wife of the soldier. 

The evidence on which the actions referred to were based is as 
follows: 

1. A letter from the deputy clerk of Wapello County, Iowa, to 
one J. E. Hoagland, dated December 7, 1906, in which he states that 
the record shows return of summons in said divorce case, and that a 
decree was signed August 25, 1892, but he failed to find any record 
of it. 

2. A letter from the same officer to the Commissioner of Pensions 
dated May 11, 1910, stating that in the " Guessford matter " the 
records show that a petition for divorce was filed in that court August 
10, 1892, return of original notice showing personal service on Martha 
Guessford, August 5, 1892, and that nothing further had ever been 
done. 

3. A report of a special examiner on May 10, 1910, certifying that 
after search he had found the case of Noah Guessford v. Martha 
Guessford on the appearance docket of said court, " District court 
book 4, page 89"; Attorneys Young and Scott; notice served per- 
sonally on defendant August 5, 1892; petition filed August 10, 1892; 
decree signed August 25, 1892 ; decree filed August 26, 1892. Also, 
that he found the case entered on the " Bar docket district court, 
August term, A. D. 1892," chancery, page 68, with the following 
entries : 

Title of cause, divorce; remarks, Aug. 24-3— Day: Default against Deft, for 
want of appearance on personal service. Trial to the court. Decree for plaintiff. 
Decree signed. 

The decree in the case, it appears, is not in the files of the case, nor 
was the same ever recorded in the judgment book. 

The bar docket, usually called the Judge's calendar, is not, in 
Iowa, a record provided for by law, and the entries made therein con- 
stitute the mere announcement of the judge's mental conclusions, and 
not the court's action. Miller v. Wolf (63 Iowa, 233) and State v. 
Manley (63 Iowa, 344). 

In Miller v. Wolf, supra, the court held that a judgment could not 
be proved by a memorandum on the Judge's calendar. 
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In Gifford v. Cold (57 Iowa, 272) it was held that the bar docket 
constitutes no part of the records of the court and can only become 
a part of the record in a particular case by being incorporated into 
or sufficiently identified by a bill of exceptions. 

From the foregoing and numerous other decisions of the Supreme 
Court of Iowa, it is clear that the entries on the docket or Judge's 
calendar are not competent to prove a judgment. 

Section 3784 of the code provides that "All judgments and orders 
must be entered on the record of the court, and must specify clearly 
the relief granted or order made in the action." 

This was formerly section 2864 of the code of 1873. 

In the case of Balm v. Nunn, Sheriff, et al. (63 Iowa, 641), the 
supreme court, by Beck, J., said (text, p. 645) : 

There can be no Judgment until It Is entered in the proper record. It can not 
exist in the memory of the officers of the court, nor in the memorandum entered 
upon books not intended to preserve the record of judgments. Ck)de, section 
2864; Case v. Plato et al. (54 Iowa, 64). It is not competent to prove a judg- 
ment in any other way than by the production of the proper record thereof. 

This was an action in replevin against the sheriiBf, who, under 
an execution against the father of plaintiff, levied upon property 
which in fact belonged to the son (purchased while a minor), but 
which he had left in the father's possession, under such circumstances 
(presumably) as to render it liable upon execution against the father; 
but in an action by the son to recover the property from the sheriff 
it appeared that the execution was void, for reasons hereafter stated. 

The son (plaintiff) alleged that he was the absolute and unquali- 
fied owner of the property in controversy, and was in possession 
of the same when it was seized by the sheriff under an execution 
against the father, J. T. Balm. 

The defendants answered denying the allegations of the petition 
and averred that the sheriff levied upon the property an execution 
issued upon a judgment in favor of one Enslow, who was made 
defendant, and against said J. T. Balm, which was rendered in said 
Lee County ; that the claim of plaintiff was fraudulent. A copy of 
the judgment was attached to the answer. The plaintiff's reply to 
the answer denied " that there was any judgment at or before the 
execution issued or at any time since the execution issued." 

The case wherein the judgment in question was claimed to have 
been rendered was tried December 20, 1881, and a verdict on that 
day was rendered for the plaintiff, but no judgment was rendered 
at that term. A motion for a new trial was made, and it was held 
for decision in vacation. Within the time in which the motion was 
to be decided, and in vacation, the judge advised the clerk of his 
decision overruling the motion, and directed him to make entry on 
the trial docket or court docket. No entry of judgment was made 
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before execution issued, and none entered until after the action of 
replevin was commenced and shortly before trial, and that was done 
in vacation, and no action of the court was shown authorizing or 
approving the vacation entry by the clerk, and the same was held 
to have been void, and hence the execution issued thereunder was 
void also. 

Thus it seems that to constitute a valid judgment it must not only be 
entered on the record but must be approved by the judge in term time, 
the mere order of the judge to enter judgment not being sufficient. 

In Moore v. McKinley et al. (60 Iowa, 367) it was said that the 
judgment record is the best evidence of a judgment; that the ab- 
stract entered in the judgment docket is only secondary evidence 
thereof, but when introduced without objection it becomes in effect 
primary evidence, and the party whose right it was to object can 
not afterwards he heard to complain that there was no proper evi- 
dence of the rendition of the judgment. 

It has also been held by the Iowa Supreme Court that while the 
memoranda of a judge entered in his docket are not part of the 
record, they are admissible in evidence to prove a judgment or order 
which has been lost or destroyed. (Jones v. Field, 80 Iowa, 281.) 

By an entry on the appearance docket, which also appears to have 
been known as the combination docket mentioned in subdivision 6 
of section 288 of the Code of 1897, including what was designated 
in subdivision 2 as " an abstract of judgments^" it appears that a 
decree in this case was signed by the judge on the 25th of August, 
1892, and filed with the clerk on the next day, but was not recorded 
in or entered on the record of the court as required by section 3784 
(formerly 2864) of the code. The docket entry referred to does not 
" specify clearly the relief granted or order made in the action," and 
without being considered in connection with the pleadings and the 
entry on the Judge's calendar or bar docket, it does not show the 
relief granted or the order made. Read with the judge's notes it 
would show that there was a decree of divorce in favor of the plain- 
tiff. But the entries on the judge's calendar can only be resorted to 
in case the judgment or order has been lost or destroyed. 

No decree in this case can be found in the files, and it seems clear 
that no judgment was ever entered on the proper record as required 
by the statute, and until a proper record is shown the department is 
not justified in holding that appellant has been divorced. 

The rejection of the claim on the ground stated is reversed and the 
case remanded for read judication. 

Reversed. 
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Smoot V. Smoot. 
Decided March 25, 19U. 

Division of Pension — First and Third Provisos op Act of March 3, 189^— 
Rule iv, Rules of Phactice— Limitation, 

Claimant having failed to answer pensioner's defense to her claim for one-half 
his pension under the act of March 3, 1899, or to file evidence in rebuttal 
thereof for over 30 days after having been called upon by the bureau so 
to do, as provided In Rule XV of the Rules of Practice, her claim was 
properly rejected on the ground of failure to prosecute. 

Laylin, Assistant Secretary. 

On August 21, 1913, this claimant filed a claim under the act of 
March 3, 1899, which was approved for rejection November 10, 1913, 
upon the ground that : 

Claimant has abandoned the further prosecution of her claim under the act 
of March 3, 1899. 

From this action an appeal was filed February 10, 1914. 

The claimant states in her appeal that she has not abandoned the 
prosecution of her claim and understood that she would receive some 
of the pension. No answer to the appeal has been filed. 

Under date of September 3, 1913, this claimant was advised by the 
bureau of the evidence necessary to complete her claim and that she 
would be allowed 15 days from the date of receipt of bureau letter 
within w'hich to furnish such evidence. On October 4, 1913, no evi- 
dence having been received from her, she was again called upon to 
furnish the evidence required by the bureau letter of September 3, 
1913 ; and was also advised of the evidence filed by the pensioner in 
defense of his pension. In accordance with the rules governing the 
practice in this class of cases, 30 days were allowed to answer this 
second letter. 

No evidence whatever having been filed by the claimant in response 
to the bureau call, and no request for an extension of the time allowed 
for filing the same having been received, the claim was rejected as 
above stated. 

The eviden^je which the claimant was required to furnish by the 
bureau letters was necessary to the establishment of her title to one- 
half of the soldier's pension and as held by this department in the 
case of Eandall v. Randall (13 P. D., 411) : 

Justice to pensioners, as well as to meritorious claimants, requires that there 
be no unnecessary delay in the prosecution and adjudication of claims under 
. the first three provisos of the act of March 3, 1899. 

Rule XV of the Rules of Practice in claims under the act of 
March 3, 1899, provides: 

♦ * ♦ Where the pensioner has made answer, and In rebuttal filed evidence, 
the claimant wUl be allowed 30 days from the receipt of a notice of such evl- 
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denoe to sntwer ssme and comirtete tbe claim in acooidanee with fbe terms 
of tbe act of Mardb S, 1S09. Sboold tlie dainum fill to complete tlie dalm, 
or UlU to gire a aatitfutory leaaon for bo doins. tlie caae Aoold be re- 
JectttL • • • 

The daimant's post office address is Chesapeake. Lawrence Coonty, 
Ohio, and in the doe course of mail, the bnreaa letter of October 4, 
1913, should have been received by her more than 30 days prior to 
the date of the bureau action, and she does not doiy that it was so 
received. 

The rejection of this claim was theref<M« proper. If the claimant 
believes that she has valid grounds upon which to base a claim und^r 
the act of March 3, 1899, her remedy lies in an application to the 
Commissioner of Pensions to reopen her claim. 

A^rmed» 



Jones v. Jones. 

Decided March 25r IOI4. 

DinsiOK or Pehsiok — ^Thisd Pbotiso of Act of Masch 3, 1S99 — ^Desebtioh — 

AFFBAL — IHTEBLOCUTOBY PBOCEn>IHG — SPECIAL EXAMIlfATION. 

The qnefltion of marital desertion is not involved in claims under the third 
proviso of tbe act of March 3, 1890. 

Tbe denial by the commissioner of a request for a special examination during 
the process of adjudication of a claim under the act of March 3, 1809, is 
not such final order or action as is contemplated by Rule I, Bules of Prac- 
tice, and an appeal from such denial can not be entertained. Such question 
could only be raised on appeal from tbe final decision of tbe bureau. 

Neither claimant nor pensioner in claims under the act of March 3, 1800, is 
entitled, as a legal right, to the service of a special examiner, but each is 
required to establish his or her cause and defense at their own expense, the 
question whether a special examination should be made resting alone in 
the sound discretion of the commissioner of pensions. 

Laylin, Assistant Secretary: 

The above claimant filed a claim under the third proviso of the 
act of March 3, 1899, on October 22, 1913, which wag approved for 
admission January 30, 1914, upon the ground that the pensioner was 
an inmate of the National Home for Disabled Volunteer Soldiers, 
his lawful wife being a woman of good moral character and in neces- 
sitous circumstances, division of current pension to commence from 
September 4, 1913. 

An appeal was filed by the pensioner February 27, 1914, upon the 
following grounds : 

1. That it is a misconstruction of the act of March 3, 1899, to hold 
the claimant entitled to one-half of his pension, by reason of his 
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residence in the National Home for Disabled Volunteer Soldiers, 
when she left his home or has failed to return to it. 

2. That the bureau erred in not directing a special examination 
of the claim upon his request based upon his lack of funds properly 
to present his defense, and the fact that he was once granted a divorce 
from the claimant. 

3. Tliat the bureau action in refusing to order a special examina- 
tion upon his request was a final action within the meaning of Rule 
I of the Rules of Practice in Pension and Bounty-land Appeals, and 
therefore it was error not to have transmitted his appeal from such 
refusal to this department for consideration. 

The argument in support of the appeal consists entirely of a plea 
for a special examination upon the ground that the claimant would 
thereby be shown not to be a woman of good moral character. 

In answer to the appeal the claimant states that her separation 
from the pensioner was justified by his conduct and treatment of 
herself and their children ; that his charges against her character are 
the product of a diseased mind; that if he was without funds to 
prosecute his defense of the claim it was because he had squandered 
his pension money ; and that the bureau action should be sustained. 

This claimant formerly filed a claim for one-half of this soldier's 
pension which was, on January 17, 1910, after due notice to him and 
opportunity to defend his pension of which he availed himself, 
approved for admission upon the ground that — 

Pensioner deserted claimant, his lawful wife, who is a woman of good moral 
character and in necessitous circumstances. Pensioner an inmate of the Na- 
tional Home for Disabled Volunteer Soldiera 

From this action no appeal was taken and the claimant received 
one-half of the soldier's pension up to June 26, 1913, her name being 
dropped from the roll by reason of a decree of divorce obtained by 
him in the court of common pleas of Montgomery County, Ohio. 
This decree was set aside by said court upon motion of thp. claimant 
prior to the filing of the present claim. 

Under the rule laid down by this department in the case of Hyatt 
V. Hyatt (14 P. D., 8), and since followed, the questions passed upon 
by the bureau in its decision of January 17, 1910, above cited, are 
res judicata at this time and can only be reopened upon evidence 
showing a change of conditions since said date. 

The evidence filed by this claimant shows prima facie a continu- 
ance of the conditions then existing, so far as they are essential to 
her title under the present claim, and no evidence has been filed by 
the pensioner to show a change in such conditions. 

The specific questions raised by the appeal will now be considered 
in the order in which they are herein stated. 
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The third proviso of the act of March 3, 1899, provides: 

That if any such pensioner is or shall become an inmate of a National Sol- 
dier's Home one-half of the pension drawn in his behalf or to which he may 
become entitled during his residence therein shall be paid * * * to such 
pensioner's wife, she being in necessitous circumstances and a woman of good 
moral character ♦ ♦ ♦. 

The grant of one-half pension herein contained is wholly inde- 
pendent of the grant contained in the first proviso of said act, and 
it has been repeatedly held by this department that the question of 
marital desertion is not involved in claims under the third proviso 
thereof. 

Medley v. Medley (12 P. D., 490) ; 

Livengood v. livengood (13 P. D., 134) ; 

Hayes v. Hayes (Ibid., 212) ; 

Turner v. Turner (15 P. D., 132) ; 

Cashman v. Cashman (Ibid., 221). 

In the case of Buck v. Buck (14 P. D., 150) it was held that — 

Neither the claimant nor pensioner in claims under the act of March 3, 1890, 
Is entitled, as a legal right, to the service of a special examiner. Both claim- 
ant and pensioner are required, under the rules, to establish their cau^ and 
defense by satisfactory testimony and at their own expense. 

The question as to whether a special examination should be had in any case 
is one resting in the sound discretion of the Commissioner of Pensions, the 
object being to protect the bureau against claims which are not genuine and to 
obtain the facts when the best obtainable ex parte evidence furnished leaves 
the bureau in doubt as to the right of the cause. 

As has herein been pointed out, no evidence was furnished by the 
pensioner under this claim which was relevant or material to any 
question properly before the bureau for adjudication, and it would 
have been an abuse of the discretion vested in him for the commis- 
sioner to have directed a special examination. 

On November 10, 1913, the pensioner filed in the bureau a request 
that the claim be referred to the field for special examination to de- 
termine the truth of certain allegations made by him. This request 
was refused, and from such refusal he attempted to appeal on Decem- 
ber 16, 1913. His purported appeal was returned to him by the 
bureau under date of December 20, 1913, upon the ground that, as 
the refusal to order a special examination at that time was not a 
final action or order as contemplated by Rule I of the Rules of 
Practice in Pension and Bounty-Land Appeals, the appeal could not 
be entertained. 

The denial of a special examination upon the evidence then on file 
was only a step in the adjudication of the claim. It was at most 
only an interlocutory order and did not involve the final determina- 
tion of the right to the one-half pension in controversy, and no ques- 
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tion was raiSed by the attempted appeal which could not be better 
raised and determined upon appeal from the final decision of the 
bureau. The refusal of a special examination was not therefore a 
final action or order within the meaning of Rule I of Practice and 
could not be made the basis of an appeal to this department. 

There was no error in the bureau action and it is — 

Aiflrmed. 

Caroline Ellis (Widow). 

Decided March 27, 19U, 

Service — Honorable Discharge — Dfsertion — Joint Resolution op July 

1, 1902. 

Claimant's husband served in the United States Navy from October 3, 1859. 
to June 18, 1860. He reenlisted in the Navy December 10, 1860, and de- 
serted therefrom August 21, 1861, and 10 days later enlisted in the First 
California Cavalry and was honorably discharged therefrom September 7, 
1864. He again enlisted in said regiment December 28, 1864, and was 
honorably discharged May, 1866. His widow's claim under the act of 
April 19, 1908, was rejected on the ground that soldier's desertion on 
August 21, 1861, was from a contract of senice entered Into prior to the 
commencement of the late War of the Rebellion, and therefore he could 
not be considered and held as having been honorably discharged from said 
service under the Joint resolution of July 1, 1902. 

Held: The words " during the War of the Rebellion " in section 2 of the Joint 
resolution of July 1, 1902, relate to the preceding word " service " and not 
to the words " entered Into," the meaning being that any enlisted or ap- 
pointed man in the Army, Navy, or Marine Corps who was honorably dis- 
charged from his last contract of service during the war shall be held and 
considered to have been honorably discharged from all contracts of service 
during said war previously entered into by him with the United States, 
subject to the provisions following. 

In contemplation of law there was a contract of service In or during the war 
on the part of soldiers and sailors who were serving in the Regular Army 
or Navy at the outbreak of the war as well as on the part of those who 
enlisted after the war began. 

Hence a person who deserted from the Navy in August, 1861, can not be denied 
the benefits of the Joint resolution sf)lely on account of the fact that his 
desertion was from a contract of service entered into by him prior to the 
date at which the war is considered to have* commenced. 

Laylin, Assistant Secretary: 

This appellant's claim, filed- June 21, 1913, for pension under the 
act of April 19, 1908, was rejected September 17, 1913, on the ground 
that the soldier upon whose service the claim was based was not 
honorably discharged from all service rendered during the Civil War, 
and the joint resolution of July 1, 1902, aflforded no relief, for the 
reason that the contract af service in the United States Navy, from 
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which he deserted, was not entered into during said war. From that 
action an appeal was taken October 8, 1913. 

It appears from the papers in the case that the soldier first en- 
listed in the Navy October 3, 1859, and was discharged June 18, 
1860; reenlisted in the Navy December 10, 1860, and deserted August 
21, 1861; enlisted in Company C, First California Cavalry, Sep- 
tember 1, 1861, and was honorably discharged September 7, 1864; 
again enlisted in Company K, Second California Cavalry, Dee^nber 
28, 1864, and was mustered out with his company May 18, 1866. 
He died may 4, 1913. 

The basis of a widow's pension under the act of April 19, 1908, 
is the same as under the act of June 27, 1890, namely, service of 90 
days or more during the Civil War and an honorable discharge there- 
from, and it is expressly provided that said act shall include those 
widows whose husbands, if living, would have a pensionable status 
under the joint resolution of July 1, 1902. 

This soldier's service in the Navy from the commencement of 
the Civil War to August 21, 1861, the date of his desertion, was 
service during the Civil War and was, therefore, service from which 
an honorable discharge is necessary to give title to his widow under 
the act of April 9, 1908. Hence, the only question presented by the 
appeal is whether the case comes within the provisions of the joint 
resolution of July 1, 1902, section 2 of which reads as follows: 

Sec. 2. That in the administration of the pension laws any enlisted man 
of the Army, including regulars, volunteers, and militia, or any appointed 
or enlisted man of the Navy or Marine Corps, who was honorably discharged 
from the last contract of service entered into by him during the late War of 
the Rebellion, shall be held and considered to have been honorably discharged 
from all similar contracts of service previously entered into by him with the 
United States during said war: Provided, That such enlisted or apiiotnted 
man served not less than six months under said last enlistment or appoint- 
ment, that his entire service under said last enlistment or appointment was 
faithful, and that he did not receive by reason of said last enlistment or 
appointment any bounty or gratuity other than from the United States in 
excess of that to which he would have been entitled if he had continued to 
serve faithfully until honorably discharged under any contract of service 
previously entered into by him, either in the Army, Navy, or Marine Corps, 
during the War of the Rel)ellion. 

The Pension Bureau holds that the benefits of this provision do not 
extend to this case for the reason that the contract of enlistment 
from which the soldier deserted was not entered into by him with 
the United States during the war. 

A casual reading of the section of the resolution above quoted 
may seem to warrant that interpretation, but it manifestly leads to 
an incongruous, not to say absur^, result, since its effect is to deny 
soldier's title to pension under the act of June 27, 1890, for the sole 
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reason that the first service rendered by him during the Civil War was 
under an enlistment prior to said war although, under the terms of 
said act, the time of enlistment is of no importance whatever. If 
he had enlisted in the Navy in April, 1861, and deserted when he did 
he.riiW)uld have title; but having enlisted four months earlier hfit is 
held to have none. An interpretation which leads to a result so 
clearly inequitable and unreasonable is to be looked upon with 
suspicion, for it is a well-established rule that the legislature is 
presumed to have a consistent design and policy and to intend noth- 
ing inconsistent or incongruous. Hence, if the language of the reso- 
lution is susceptible of any other interpretation which will avoid 
such a result we are bound by generally accepted principles of statu- 
tory construction to adopt it. 

The rule was well stated by the Supreme Court of Wisconsin in 
Eioe V. Ashland County (108 Wis., 189, 192), as follows: 

Uncertainty of sense does not spring alone from uncertainty of expression. 
It Is always presumed, in regard to a statute, that no absurd or unreasonable 
result was intended by the legislature. Hence, if, viewing a statute from the 
standpoint of the literal sense of Its language, it Is unreasonable or absurd, 
an obscurity of meaning exists calling for Judicial construction. We must, in 
that event, look to the act as a whole, to the subject with which it deal^, to 
the reason and spirit of the enactment, and, thereby, if possible, discover Its 
real purpose; and If such purpose can reasonably be said to be within the scope 
of the language used, it must be taken to be a part of the law the same as If 
U were plainly expressed by the literal sense of the words used. In that way, 
while courts do not and can not properly bend words out of their reasonable 
meaning to effect a legislative purpose, they do give to words a liberal or strict 
Interpretation within the bounds of reason, sacrificing literal sense and reject- 
ing every Interpretation not in harmony with the evident intent of the law- 
makers, rather than that such intent shall fall. 

In order to get at the legislative intent in the joint resolution of 
July 1, 1902, it is proper, therefore, to look at the circumstances 
which induced its enactment and the evil it was designed to remedy. 
It is entitled a " Joint resolution construing the act approved June 
27, 1890 * * * and for other purposes." Section 2 deals entirely 
with the matter of discharges from service contracted to be per- 
formed during the war. While so worded as to be applicable to 
claims under other laws it was intended mainly fcr the relief of 
applicants under the act of June 27, 1890, or under laws granting 
pensions on account of service during the Civil War. 

After the passage of said act of June 27, 1890, a question arose as 
to whether the honorable discharge required to establish title there- 
under was only from a term of service of not less than 90 days during 
said war or from all service contracted to be performed during the 
war. It was at first held that only a final honorable discRarge was 
necessary (4 P. D., 225) ; but later the other view prevailed and an 
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honorable discharge was required from " all enlistments for service 
in the war" (George Lessor, 8 P. D., 114; John Norton, 9 P. D., 
382). 

This construction of the law worked hardship in a large number of 
cases. For various reasons, by no means always discreditable to 
them, many soldiers who had rendered faithful service in the war 
far in excess of 90 days and had received a final honorable discharge 
could not show an honorable discharge from all prior service con- 
tracted to be performed during said war. This was the evil which 
Congress undertook to remedy by the joint resolution of July 1, 
1902. 

With the history and purpose of this legislation in mind, it can 
hardly be believed that Congress intended to attach any particular 
importance to the time of the enlistment under which service in the 
war was rendered. The essential thing was service during the war, 
not the date at which the contract of service was entered into, and the 
manifest purpose of the resolution was to provide that if a soldier's 
final service during the war was faithful and terminated by an hon- 
orable discharge, and was* of as much as six months' duration, it 
should be regarded as satisfying all requirements of law as to hon- 
orable discharge from service during said war. 

Turning now again to the clause in question, it is apparent that it 
will admit of two diflferent readings. According to the one adopted 
by the Pension Bureau, the words "during said war" are made to 
relate to the words " entered into," which they closely follow. But 
they may also be read as relating to the words " contracts of service." 
This is more clearly brought out if we insert a comma after the word 
"service" and another after the word "States," when the clause 
would read: 

♦ ♦ ♦ shaU be held and corsidered to have been honorably discharged 
from all similar contracts of service, previously entered into by him with the 
United States, during said war. 

It may be objected that we have no right to insert commas where 
none were used by the framers of the law, but in view of the well- 
known looseness with which punctuation marks are used or omitted 
by legislators, we are certainly warranted in reading the clause above 
quoted with a slight pause after the word "service" and another 
after the word " States " if that shall appear, all things considered, 
to best bring out its real meaning. 

So read the resolution would mean that a soldier honorably dis- 
charged from his last contract of service during the Civil War shall 
be held and considered to have been honorably discharged from all 
contracts of service during said war previously entered into by him 
with the United States, provided he served not less than six months 
under his last enlistment. That this expresses the real hjtent of the 
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framers of the resolution hardly admits of doubt. They were deal- 
ing with a law granting pensions for service during the war irre- 
spective of the time at which the contract of service was entered into, 
and with a departmental construction of that law which required an 
honorable discharge from all enlistments for service during said war. 
They proposed to modify that construction to the extent of requir- 
ing only an honorable discharge from the final contract or enlistment 
for such service, provided it was of six months' duration and faith- 
ful throughout. The conclusion is irresistible that the contracts 
they had in mind were contracts of or for service during the war 
and not contracts of service entered into during the war. The ex- 
pression of their meaning may have been somewhat awkward, but 
a mere fault of syntax should not stand in the way of giving the 
resolution a construction consistent with its general intent, as shown 
by the circumstances of its enactment, and one which avoids the in- 
congruity and absurdity resulting from a construction based entirely 
on mere collocation of words. 

But it may be argued that this reading of the resolution does not 
help this case any, as soldiers enlisting in the Army and sailors en- 
listing in the Navy before the war did not enter into any contract of 
" service during the war." It is believed, however, that in contem- 
plation of law there was a contract of service in or during the war, 
not only on the part of volunteers who enlisted after war began, but 
also on the part of soldiers and sailors who were serving in the Army 
or Navy at the commencement of said war. 

A very illuminative decision in support of this view was rendered 
by the Supreme Court in the cases of United States v. North and 
United States v. Emory (112 U. S., 510). These suits were brought 
in the Court of Claims and were based on the acts of July 19, 1848, 
and February 19, 1879, which provided that the officers and soldiers 
engaged in the military service of the United States in the war with 
Mexico and who " served out the time of their engagement " or were 
honorably discharged should receive three months' extra pay. North 
served as an officer in the Navy and Emory as an officer in the Regu- 
lar Army before, during, and after the War with Mexico. In dis- 
cussing the question of their title to extra pay under the aforesaid 
acts the court said: 

Those of the Regular Army and Xnvy who were engaged In the mililary 
service of the United States in the War with Mexico may be Siild to have " served 
out the term of their engagement" or to have been "honorably dischai-ged" 
within the meaning of those terms as used in the act of 1S48 when the wtir was 
over, or when they were ordered or mustered out of that service. Being in the 
Army and Navy their "engagement" (was) to serve wherever ordered for 
<hity. Their engagement to serve in the War with Mexico ended when lliey 
were taken away from that senice by proper authority. 

Digitized by VjOOQIC 



208 DECISIONS RELATING TO PENSIONS. 

Here is a plain recognition of an engagement to serve in the War 
with Mexico, within the meaning of the law, on the part of persons 
in the Army and Navy at the beginning of said war — an engage- 
ment from which they were released when the war ended, and which 
must be presumed to have gone into effect when the war began. 
There is no material difference between an " engagement to serve " 
in a war and a "contract of service" in or during a war. The 
phrases are practically synonymous. We are warranted, therefore, 
in holding that the desertion of this claimant's husband in 1861 was 
from a contract of service during the war. Having subsequently re- 
enlisted and served faithfully for more than six months during said 
war and been honorably discharged, he is, under the terms of the 
joint resolution of July 1, 1902, rightly construed, considered to have 
been honorably discharged from such contract of service during the 
war previously entered into, and the record of desertion constitutes 
no bar to allowance of his widow's claim. 

The record indicates that said soldier did not -desert in 1861 with 
a view to getting out of the service, but only to get into another 
branch of the service. The offense was of a venial character and 
amply atoned for by his subsequent service. With the exception of 
about four months he served throughout the entire war. The case 
is remanded for read judication, the action appealed from being — 

Reversed. 



Fetterer v. Fetterer. 

Decided March 27, IdU, 

Division of Pension — ^Act of Mabch 3, 1899 — ^Desertion Separation by Aobee- 
MENT — National Soldiers* Home. 

1. The evidence shows that there was a contract for separation entered into 

between i)ensioner and claimant, supported by a valuable consideration, 
and valid under the lex loci contractus, whereby pensioner was released 
from liability for the future support of claimant, and it was not the intent 
of Congress by the*act of March 3, 1899, to confer a right to support to 
the extent of one-half of the husband's pension upon a wife who, by her 
own voluntary act and by a valid agreement, had released him from lia- 
bility for her support. 

2. The United States Soldiers' Home at Washington, D. C, is a National Sol- 

diers* Home within the meaning of the act of March 3, 1899. 

Laylin, Assistant Secretary: 

This claimant filed a claim under the first and third provisos of 
the act of March 3, 1899, on January 20, 1913. On January 2, 1914, 
the claim was approved for admission upon the ground that — 

Pensioner deserted claimant, his lawful wife, who is a person of good moral 
character and in necessitous circumstances. Pensioner an inmate of the United 
States Soldiers* Home, Washington, D. C. 

/Google 
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From this action an appeal was filed February 9, 1914, upon the 
ground that the separation between the claimant and the pensioner 
was by mutual consent and therefore the pensioner is not legally 
chargeable with marital desertion, and upon the further ground that 
the United States Soldiers' Home is not a State Home or a National 
Home for Disabled Volunteers. 

In answer to the appeal the claimant denies that she ever con- 
sented to the separation and contends that the evidence sustains the 
bureau action. 

The claimant's marriage to the pensioner, May 12, 1896, and her 
good moral character are duly established and are not now questioned 
by the pensioner. 

The evidence shows that the claimant and the pensioner lived 
together for something over a year after their marriage, and that 
after the first two or three months their relations were not harmoni- 
ous. The testimony as to the reason for their disagreements is con- 
flicting. 

These parties separated about May 17, 1896, following a quarrel, 
the pensioner leaving tlie matrimonial domicile. 

In her first statement before the special examiner the claimant, 
after stating the circumstances of the separation and acknowledging 
the payment to her by the pensioner of $1,000, testified : 

Q. Why did he give you this |1,000?— A. Well, he gave me this money under 
an agreement that I was not to bother him any more. I to go my way, and he 
to go his way. 

Q. Did you sign any papers to this effect? — ^A. Yes; I signed the paper to 
the effect that I was not to bother him any more. 

Q. Were the pfli)ers you signed in the nature of a separation from you? — ^A. 
Yes, sir. 

Q. When you signed that paper did you understand that you were signing 
away all your rights as the wife of Mr. Fetterer? — ^A. When I signed that 
paper I understood it was an agreement of separation; that he was not to take 
(care) of me any longer. It was a separation from bed and board. It was 
understood by me that he was not to support me any longer. 

When the special examination was resumed after lunch the claim- 
ant, however, testified : 

Q. You have testified that your husband wanted to give a deed of conveyance 
of his property, and that he gave you the |1,000 in lieu of your dower right, if 
you would sign the deed. Is that statement correct? — ^A. He wanted to sell 
his house in Elizabeth, and he gave me the |1,000 to sign off my right of dower. 

Q. Then, afterwards, you signed a paper releasing him of all obligations of 
support. That is, this paper was signed by way of separation, and |1,000 was 
the consideration? — ^A. Now, the way I understand it, Mr. Fetterer had me sign 
away my right of dower in his property for |1,000. 

* * « • * * « 
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Q. You formerly testified that Mr. Fetterer gave you the $1,000 Id lieu of all 
your rights, and by way of separation from bed and board. I^t me understand 
you. When you signed that paper was it distinctly understood by you that 
you were not to have any more to do with him ; that the $1,000 was given you 
in lieu of support and maintenance? — ^A. He gave me that money in lieu of my 
dower — nothing else. 

On December 3, 1913, the claimant. testified: 

Q. Now, was there not an agreement, written or verbal, that you were to live 
B^arate and apart?— A. No, sir. 

Before the special examiner the pensioner, after testifying as to 
the circumstances of the separation, proceeded : 

Q. When was the next time you saw claimant? — ^A. About a week after I 
gave her $1,000, to get my clothea 

Q. Tell me about this $1,000.— Well, I went to consult Mr. Wagener to get 
him to act as attorney to make a settlement for me with my wife. I agreed to 
give her $1,000 if she would not look to me for any further support; that I 
wanted to separate from her. I left it with Mr. Wagener to do business with 
my wife. He got in touch with her and she agreed to accept the $1,000, 
and she went to his office for the money and signed separation papers. I was 
in the back office of Mr. Wagener when my wife came there, but she didn't see 
me to my knowledge. 

Q. When you paid over to your wife the $1,000, what was the understand- 
ing? — ^A. I went to Lawyer Wagener to get my wife to settle with me for $1,000, 
rnd to be free and clear from her — to be separated from bed and board. 

Q. Is (it) not a fact that your business with Lawyer Wagener was simply to 
get your wife to sign away her dower right in your property in consideration of 
$1,000, and nothing was said about separation? — ^A. I told him I wanted him 
to get her dower release from the house and at the same time a separation. 



(Questioned by Mr. I^vy for claimant:) 

Q. You say that your wife signed a paper? — A. I got a little paper she signed. 
No; I didn't sign any pai)er. 

Q. And you have lost that paper she signed? — A. I did. It was stolen out of 
my trunk. 

(By Mr. Kinney, attorney for pensioner.) 

Q. After you paid your wife $1,000 the understanding was that she had no 
further claim on you for support or anything whatever? — A. That was the 
understjindlDg. 

Q. The paper you received from Mr. Wagener that was signed by Mrs. 
Fetterer when you paid the $1,000, what did you do with that paper? — ^A. I put 
that on file In the register's office. New York City. I didn't put it in my trunk. 

August P. Wagener, who is reported as credible, testified before the 
special examiner that he was attorney for claimant in a suit for 
separation from pensioner in June, 189G ; that the suit was compro- 
mised by the execution of a release of dower by the claimant and the 
execution of duplicate articles of separation by the claimant and the 
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pensioner ; that the articles of separation were prepared on the regu- 
lar blank forms in use at that time and one copy was handed to each 
party. His recollection of this matter is corroborated by the follow- 
ing entry in his office record : 

June 4, 1896: Ck)py summons and complaint served upon defendant at No. 
59 2d Ave., N. Y. City. June 5, 1896. Case discontinued on settlement be- 
tween parties. Defendant paying plaintiff $1,000 in cash; plaintiff execut- 
ing release of dower, and both parties signing articles of separation. Plaintiff 
releasing defendant from all further claims for alimony. 

There is on file a duly certified copy from the records of the office 
of the register of New York County, N. Y., of a deed of release by 
which the claimant released to the pensioner her right of dower and 
thirds in and to his property known as No. 170 Elizabeth Street, 
New York City, in consideration of $1,000, the receipt of which is 
acknowledged. This release was executed June 5, 1896, and filed for 
record the same day. 

It is established by a clear preponderance of the evidence that sub- 
sequent to the separation in May, 1896, the claimant and the pen- 
sioner entered into articles of separation, and separation by mutual 
agreement is not desertion on the part of either of the married 
parties, but terminates any desertion then existing. See Jackson v. 
Jackson (18 P. D., 361), and cases cited. 

Were these articles of separation revoked or nullified by a resump- 
tion of marital relations? 

In her affidavit filed in the bureau April 10, 1913, the claimant 
stated : 

♦ ♦ ♦ On the 17th day of May, 1896, he (pensioner) left me and has not 
since then returned or contributed any money toward my support. 

and there is no suggestion of a resumption of marital relations in her 
ex parte evidence filed in the claim. 

Before the special examiner on December 1, 1913, claimant first 
stated : 

After T married Mr. Fetterer I lived with him hut one year. He left me In 
^lay, 1896, since which time we have not lived together. 

Later in her deposition she testified as follows : 

Q. Well, if you signed an agreement relieving your husband of all responsi- 
bility, why are you now looking for half of his pension money? — A. Because he 
was with me after that, and because I'm sick. 

- Q. W^hat do you mean by being with you? — A. lie lived with me again after I 
Bigned that paper. He came back to me the same month, and I live<i with him 
in the relation of husband and wife. Yes; we slept together. He was with 
me 10 to 14 days at a time after I signed the paper for about three months. 
* * * * • • • 
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Q. After May, 1896, that was the time you state your husband left you, 
when did he return to you? — ^A. The first week, and in 14 days. Sometimes he 
remained a day and two days. 



Q. Now, Mrs. Fetterer, as a matter of fact, did your husband ever resume 
relations of husband and wife after he first left you? — ^A. Yes. 

Q. Didn*t he only return to the house and get his clothes? — A. Yes; and he 
came again with his trunk. 

Claimant's daughter, Mrs. Stubenvoll, with whom and her husband 
claimant is living, states that after the pensioner left he was back 
a few times and stayed a few days, but she was not at such times living 
in the same house. 

In his deposition before the special examiner, the pensioner, after 
referring to the signing of the papers in Mr. Wagener's office, tes- 
tified: 

About a week after this I went to her house for my clothes. I had left 
most all my clothes there when I left. I met my wife there at this time. I had 
a man with me at the time, but he is dead. She had my clothes on the dining 
table. ♦ ♦ ♦ I bad no other conversation with her. She didn't ask me to 
stay, and I didn't ask her to stay. Then I went away, and in a couple of dnys 
I went there to get my trunk. I found that the trunk was broken open, and 
my valuable papers were gone. I bad the same man with me, and he took the 
trunk away, and I went away. I had no talk with my wife then. I never 
went to her house again, and when I did go there I simply went to get my 
clothes. Yes ; I'm sure I made but two calls to her house after I gave her the 
$1,000. 



Q. Have you, at any time, attempted to live with your wife again? — ^A. No, 
sir; and I refused to live with her ngain. 

Q. On what ground? — ^A. She told me to get out, and when I did live with 
her we lived like cats and dogs. 

The claimant explains the discrepancies in her testimony by say- 
ing that she did not understand the questions of the special exam- 
iner until they were repeated to her in German, but her state- 
ment finds no support in her testimony, and the special examiner 
reports that he assured himself that she fully understood the 
questions. A more plausible explanation of her change of position 
is suggested by the following testimony given by her before the 
special examiner. 

Q. If Mr. Fetterer was such a bad man why did you live with him again 
after you had signed a paper to live apart? — ^A. I thought he might give me 
money again. I thought he would treat me right. The lawyer who pre- 
pared the separation papers was August P. Wagener. He was the lawyer for 
both of us, and this lawyer told me that if Mr. Fetterer came back to me again 
It would break the agreement. 
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Q. That being the case« why did you take him back? — ^A. I didn't take him 
back; he came back himself. Didn't send for him, but after he came back I 
lived with him in the relation of husband and wife. 

Q. Did you live with him in the relation of man and wife for the purpose of 
breaking the agreement? — ^A. Yes; I took him back for the purpose of break- 
ing the agreement, to get support out of him. 

Q. Had he not already given you $1,000 to provide for you and as a full 
settlement?— A. Yes; he had. 

Q. And yet you took him back in order that you might get more money out 
of him?— A. Well, I don't know. 

Some time after the separation in May, 1896 — ^the date can not be 
definitely fixed, owing to the absence of any record — the pensioner 
instituted a suit for absolute divorce from the claimant, which was 
discontinued by consent October 2, 1896, as shown by a duly certified 
copy of the order on file in this claim. In his motion to discontinue, 
the pensioner's attorney stated : 

That he has been informed by the plaintiff that the parties have made up the 
differences and are living together: 

This on its face is hearsay and was not necessary to the motion. 
It was therefore not an admission which the attorney was authorized 
to make and is not evidence as against this pensioner ; and in the con- 
gent to the discontinuance signed by the parties there is no mention of 
any resumption of marital relations. 

There is no other corroboration of the claimant's allegation as to 
the resimiption of marital relations except the statement above quoted 
of her daughter, who is strongly biased, and the mere fact of the filing 
of this suit tends strongly to refute the claimant's statements as to 
the relations existing between herself and the pensioner during this 
period. 

The evidence of a resumption of marital relations after the agree- 
ment to separate b not convincing, and if it were to be accepted it 
would leave this claimant in no better position, for there would 
then be no sufficient evidence in the case as to the causes and circum- 
stances of the last separation upon which to predicate marital 
desertion. 

We now come to the question of claimant's title under the third or 
National Home proviso of the act of March 8, 1899. 

The absence of pensioner's copy of the agreement to live separate 
and apart is satisfactorily accounted for by the evidence heretofore 
cited and, in the light of claimant's testimony in this case, her copy, 
if still in existence, is not available. 

The foundation is therefore laid for the introduction on the part 
of the pensioner of secondary evidence as to the nature of said agree- 
ment 
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The oflice record of Mr. Wagener, above set out in full, shows that 
under the agreement in question the claimant released the pensioner 
" from all further claims for alimony," and this is corroborated by 
the testimony of the pensioner and the earlier statements of the 
claimant. 

Agreements for separation and for division of property when fair, 
just, and reasonable, followed by an immediate separation or en- 
tered into subsequent to the separation, have been repeatedly sus- 
tained by the New York courts, and, when recognized by the courts 
of the States in which they were made, such agreements have been 
uniformly recognized by this department. 

A wife who, under a contract, supported by a valuable considera- 
tion and valid under the lex loci contractus, has released her hus- 
band from all liability for her future support, has no legal right to 
support from him so long as the contract remains in full force and 
eflfect, except in accordance with the terms of the contract. 

The act of March 3, 1899, was intended to provide a means by 
which a wife could enforce her right to maintenance to the extent of 
one-half her husband's pension when the facts brought her case 
within the provisions of the act, a soldier's pension under section 
4747 of the Revised Statutes not being subject to attachment, levy, or 
seizure. It was not the intent of Congress to confer a right to sup- 
port to the extent of one-half the husband's pension upon a wife 
who, by her own voluntary act and by a valid contract, had wholly 
released him from liability for her support. 

To a claim for support, if made in the courts, such a contract 
would be a good defense, and it has therefore been recognized by this 
department as a good defense to a claim for one-half pension under 
the act of March 8, 1899. (See Jackson v. Jackson, supra.) 

This claimant is shown by a fair preponderance of the evidence to 
have entered into a contract of separation with the pensioner, which 
has never been annulled or revoked, under which, among other 
things, she released him from all obligation for her future support 
in consideration of the payment of $1,000, the receipt of which she 
has acknowledged. Her claim, therefore, for one-half the soldier's 
pension can not be allowed. 

In view of the above decision, it is unnecessary to pass upon the 
second question raised by the appeal, but it may be stated that it has 
been uniformly held by the department that the United States Sol- 
diers' Home is a National Soldiers' Home within the meaning of the 
act of March 3, 1899. 

The bureau action is reversed. 
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Mary N. Brown (Widow). 

Decided April -), 191J,, 

Service — Muster — Discharge by Mistake — State Troops. 

Appellant's husbaud was enrolled In a company of volunteers being formed 
In the State of Kentucky in October, 1861, but when said company wjib 
mustered and accepted into the United States service on March 21, 1862, 
he was absent sick and was not mustered in. He was afterwards giveu 
a discharge furlough on May 26, 1862, being unfit for military service, 
with permission to go home to await discharge, which was not completed, 
and was subsequently arrested as a deserter and returned to the company, 
but the mustering officer refused to muster him because of physical dis- 
ability. In 1885 the Adjutant General of the Army issued to him a dis- 
charge as of the date he was furloughed, which is now held by the War 
Department to have been erroneous, as Siiid husband had never been re- 
ceived into the United States military service. 

Held: That any military service claimant's husband rendered was to the State 
and not the United States, and never having been received into the United 
States military service either by muster by a duly authorized representative 
of the United States or by the United States accepting his services by 
putting him on military duty, his widow has no title to pension under the 
act of April 19, 1908. 

Laylin, Assistant Secretary: 

This is a claim for widow's pension under the act of April 19, 1908. 
It was filed June 16, 1913, and rejected September 4, 1913, on the 
ground that the records of the War Department diow that the 
alleged soldier, James Brown, was never accepted, either formally 
by muster or informally by service, as a soldier^ but that his offers 
of service were repeatedly rejected by the proper authorities, and 
he was not, therefore, in the military service of the United States 
within the meaning of the law. From that action an appeal was 
taken November 8, 1913. 

Substantially the same issue presented by this appeal was before 
the department in October, 1896, and May, 1897, in connection with a 
claim for pension made by the said James Brown himself, which 
had been rejected on the ground that he was never in the military 
service of the United States. Appeal having been taken from that 
action the rejection was affirmed October 24, 1896, and a motion for 
reconsideration having been filed, was reaffirmed May 15, 1897. 
Nothing new has developed in the case since the last-named date, 
but as the facts are very similar to those in the case of Graham 
Thorne (14 P. D., 249), in which the applicant's title to pension 
under the act of June 27, 1890, was admitted, the appeal will be 
considered. 

A report from the War Department, furnished June 26, 1888, stated 
that James Brown was enrolled on the 12th day of October, 1861, 
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at Campbellsvilk, Ky., to serve three years, and mustered out with 
his company March 21, 1862; also that he was "absent sick from 
January 20, 1862, to May 26, 1863, on which latter date he was given 
a discharge furlough to go to his home to await a discharge which 
was never given"; also that he was "discharged to date May 26, 
1862, for physical disability by reason of tuberculosis and general 
debility." 

This being unsatisfactory owing to the manifest discrepancies, 
further reports were called for which finally elicited tLe following 
statement from the Eecord and Pension Office of the War Depart- 
ment, under date of March 5, 1896 : 

The records show that he had not been accepted either formally by muster- 
in, or informally by r^iderlng service as a soldier, and the issue of a dis- 
charge by The Adjutant General on September 10, 1885 (which action was taken 
under a misapprehension of the facts in the case) did not make him a soldier 
In the service of the United States. He was a civilian who was proposing to 
to enter the military service but his offer of service was repeatedly rejected 
by the proper authorities. 

The case was the subject of some correspondence between the then 
Assistant Secretary of this department, John M. Reynolds, and the 
Chief of the Record and Pension Office of the War Department, in 
April, 1897, and the latter then made a fuller statement of the facts 
disclosed. by records in his possession as follows: 

On October 12, 1861, James Brown offered to enter the mUitary service of 
the United States by being "enrolled/' or "enlisted," on that date by some 
one who was engaged in raising a company. The company for which he had 
enlisted was mustered into service on the 21st of the following March, but he 
was not mustered in with it, because he was absent sick at that time. (The 
return for the month of March, 1862, reports him "absent sick," and the 
return for the month of April, 1862, reports him " absent sick at home." He 
was never afterwards mustered, or otherwise accepted, into the service of the 
United States, but, on the contrary, the records show that he was twice re- 
jected because he was physically unfit for service. 

It appears that he reported to the military authorities at Louisville, Ky., on 
or before May 26, 1862, because on that date a medical officer at Park Barracks, 
Louisville, certified that Brown was unfit for the military service, and per- 
mission to go home to •'await the completion of his discharge" was given to 
him, the authorities evidently being in ignorance of the fact that he had not 
been accepted into service and consequently could not be discharged from it 
After the last-named date no record of his whereabouts has been found until 
May 18, 1864, when he was received at Louisville, Ky., having been arrested 
under the supposition that be was a deserter. The disposition which was made 
of him after his arrest is shown by the following remark on the muster-out 
roll of the company for which he had enlisted: "Arrested and returned to 
company June, 1864, at which dnte mustering ofilcer refused to muster him in 
because of physical disability." He was undoubtedly released soon after this 
rejection, because no record of his being under military control subsequently to 
the last-named date has been found, but on the contrary all subsequent muster 
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rolls of tbe company report lilm as absent, nnd sliow that he had never been 
mustered in but had been rejected by the United States mustering officer on the 
ground of disability. 

No discharge was issued to him during the war, and no action with a view- 
to his discharge was taken by anj^one having a knowledge of the facts in his 
case, or having authority to determine whether he was In the service and could 
be discharged from it. As pointed out above, the incomplete certificate of disa- 
bility upon which he was x)ermitted to go home " to await the completion of his 
discharge " was plainly issued in the ignorance of the facts in his case, and had 
no more effect upon his status than it would have had upon the status of any 
other civilian who had never even proposed to enter the military service. 

That this man was not regarded by the military authorities as having been 
In the service of the United States is further shown by the fact that no pay- 
ments whatever were made to him on the part of the United States at any time 
during the war. Indeed it does not appear that he ever received a dollar of 
pay or bounty from the Government until 1887, when the accounting officers of 
the Treasury allowed both pay and bounty for his alleged services. This allow- 
ance was based upon certain action taken by the Adjutant General's Office, In 
1886, under a misapprehension of the facts in the case, as set forth below. 

This man having applied for a discharge, the Adjutant General's Office, in 
1885, discharged him "to date May 26, 1862," overlooking the fact that he had 
never been mustered or otherwise accepted into service, and that he rendered 
no military service whatever. It does not appear that at the time this action 
was taken the question of whether the man had or had not been in the military 
service was considered at all. At any rate, the only action taken was that of 
discharging him in 1885 as of 1862, nunc pro tunc, and of deciding that he was 
" absent sick from January 20, 1862, to May 26, 1862." 

The records show conclusively that this man never rendered a day's military 
service to the United States from March 21, 1862, the date on which the com- 
pany for which he enlisted was mustered into service, until March 29, 1865, 
when the company was finally mustered out ot service. It is true that he 
received permission to go home from Louisville to "await the completion of 
his discharge," the military authorities evidently being ignorant of the fact 
that he had not been mustered into service; and that he was improperly ar- 
rested as a deserter in 1864, as many other civilians were at various times 
during the war. But neither of these things, nor both of them together, con- 
stitute military service or give the man any other status than that of a civilian 
who had once offered to enter the military service of the United States, but 
whose offer was repeatedly rejected and never accepted. 

In considering cases of this nature some confusion has heretofore 
arisen from a failure to distinguish between enlistments in the Regu- 
lar Army and enlistments in the volunteer or militia service. Per- 
sons proposing to enter the Regular Army are examined and en- 
rolled or enlisted by military officers of the United States. The 
enlistment and acceptance for service are simultaneous. The en- 
listed man is in the military service of the United States from the 
moment of enlistment. (See Winthrop's Military Law, vol. 1. 
p. 760.) 

In the case of enlistments in the volunteer service it is different. 
The United States is not usually represented at the time of such 
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enlistments, they being made entirely by authority and under the 
supervision of State officials. In order to bring the persons so en- 
listed into the military service of the United States, they must be 
formally received into such service by a United States officer (which 
is called muster-in), or they must be employed in some military 
capacity by some competent authority representing the United 
States. This was very clearly and succinctly stated by the Chief of 
the Record and Pension Office of the War Department in his com- 
munication of April 27, 1897, to Assistant Secretary Reynolds, with 
reference to this case, as follows : 

The preparatory step which Is tnken by a man who proposes to become a sol- 
dier in the volunteer service of the United States is that which is commonly 
caUed "enlistment" or "enrollment." But this preliminary step, which Is 
almost always taken under local or State authority, Is nothing more or less 
than an offer on the part of such a man to enter into a future contract with 
the United States to render military service. And it does not by any means 
put him into the military service of the United States or give him anything 
of the status of a soldier, or bind either of the parties to the proposed contract 
to anything. It Is the comp'ietion of the contract by the other party to it — 
the United States — that puts the volunteer into the military service and makes 
him a soldier. Contracts of this character are almost invariably completed by 
the formal " muster In " or " swearing in " of the volunteer by a duly author- 
ized representative of the United States, known as a " mustering officer." It 
is true that the War Department holds that this formality is not essential to 
establish a man*s status as a soldier — to put him Into the military service — 
In that very rare case in which the Intent of the United States to complete the 
contract and make the man a soldier is shown by Its accepting his services, 
putting him on military duty, arming, clothing, paying, and subsisting him as 
a soldier : in other words, by actually making him a soldier. But such a hold- 
ing Is only Justified In a case in which the intent of the United States to put 
a man into the military service and make him a soldier is clearly shown. 

At the beginning of the war the President called for volunteers 
which were to be furnished by the States in proportion to their 
several populations. In raising her quota the State of Kentucky 
enlisted the claimant's husband, James Brown, and held him for 
several months awaiting his acceptance by the United States author- 
ities, but he was never accepted for the reason that when he presented 
himself before a United States mustering officer he was found to be 
unfit for service. So far as the evidence shows he rendered no service 
whatever under any officer of the United States. Hence he can not 
be regarded as an " enlisted man in the military service of the United 
States," which he must have been in order to give him pensionable 
status. 

It is true the department has held that service for pensionable 
purposes begins from the date of enlistment, and justification for 
such holding may be found in cases of those men who, having 
enlisted under State authority, were afterwards received into 
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the military service of the United States. The Federal Govern- 
ment, by the act of July 22, 1861, provided that every volunteer " who 
enters the service of the United States " should be paid at the rate 
of 50 cents in lieu of subsistence and if a Cavalry volunteer, 25 cents 
additional, in lieu of forage, for every 20 miles of travel from his 
place of enrolment to the place of muster. Also, by an act approved 
July 24, 1861, it was provided that the term of service of certain 
OO-day volunteers who had been called out under the act of 1795 
and were then in the service of the United States, should receive pay 
from the day of their organization and acceptance as companies by 
the governor of the State in which they were organized, but no war- 
rant can be found in these or similar acts for allowing pay or pension 
to persons who were never mustered or " received " into the service 
of the United States. The principle involved was stated in the case 
of Jefferson, M. Human (12 P. D., 500) as follows: 

When a man enlists he tenders his services as a soldier In compliance with 
invitations and Inducements held out by the Qovemment. His proffered service 
is accepted by the Government conditionally, the case being simply one of a 
conditional contract between an employer and a would-be employee in which 
the employer accepts the offered service for the time being — putting off the 
formality of ratifying the contract until a future time — conditioned upon certain 
things which must be shown to exist on the part of the would-be employee. 
If the employer, after being satisfied that those certain things do e:rist, ratified 
the contract, it is binding from the date on which the employer conditionally 
accepted the offered service. 

But, on the other hand, if the employer finds that " certain things ^ 
which should exist on the part of the would-be employee do not 
exist, then the contract fails, and if the would-be employee has 
rendered no service to the employer what claim has he for com- 
pensation ? 

The assumed analogy between such a case and that of an enlisted 
volunteer is not strictly accurate, as there is no mutuality of agree- 
ment between the United States and the enlisted man until muster in. 
The case is more like that of a man who advertises for able-bodied 
men to do a particular kind of work and offers to pay the traveling 
expenses of all applicants from a distance who shall be accepted 
and wages for the time they are en route. If a man presents himself 
who is not able bodied and is rejected on that account, he is entitled 
to nothing. 

If this claimant's husband served for 90 days in the military serv- 
ice of the United States she has a pensionable status. But the mere 
fact (if it be a fact) that he was in a camp, drilling, doing guard 
duty, or performing other service of a quasi military character for 
that length of time is no evidence that he was in the service of the 
United States. Under what authority was he enlisted, sent to 
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ftamp, required to do guard duty, eta? Apparently under State 
authority only. Who were the officers in command whose orders he 
had to obey? Not officers of the United States Army, apparently, 
but volunteers, like himself, holding commissions from the governor 
t)f the State and awaiting acceptance of their services by the United 
States. The report from the War Department states positively that 
he never rendered a day's military service to the United States, and 
no evidence has been adduced to controvert that statement. The 
fact that, through inadvertence, he was given a discharge in 1885 
is of no effect whatever so far as his military status with relation 
to the United States is concerned. He could not be discharged from 
m situation which he had never occupied. Moreover, we can not 
recognize a discharge which the War Department says was improp- 
erly granted. 

Moved by the foregoing considerations the department affirms the 
action of the Pension Bureau in this case, and, without disturbing 
adjudicated cases, directs that the principles herein enunciated shall 
govern in the adjudication of similar claims hereafter. 



KoBERT S. Wagner. 

Decided April 10, 1914. 

Line of Duty — On Infobmal Pass — Negligence. 

AppeUant, whUe returning to the post from absence on an Informal pass, re- 
ceived an injnry by accidentally falling under a railroad train in motion 
while alighting from the same, necessitating the amputation of left leg at 
juncture of upper and middle third. 

MM: That under the circumstances the incurrence of the injury was through 
appellants gross negligence and chargeable alone to his own act and not 
to his military serrice, and the injury was not, therefore, incurred in 
line of duty. 

8ee George M. Beeler (2 P. D., 116) ; T. O. Milbum (2 P. D., 360) ; John J. 
Freeland (3 P. D., 32) ; Elijah Pemberton (4 P. D., 128) ; and Marcus B. 
Cartwrlght (6 P. D., 232). 

LiAYLiN, Assistant Secretary: 

This appeal, filed September 9, 1913, is from the bureau action 
under date of March 25, 1913, rejecting the claim under the general 
law of Robert S. Wagner, filed January 27, 1913, on account of 
injury of left leg below the knee and amputation of the same, on the 
ground that said affection was incurred while on an informal pass 
and not in line of duty. 

The claimant was ill the military service, with the exception of 
short intervals, from June 9, 1898, to December 12, 1912, when dis- 
charged from his last contract of service, entered into December 1, 
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1911, on a surgeon's certificate because of disability from the alleged 
affections, which, the surgeon certified, was, in his opinion, incurred 
in line of duty. 

The report of the War Department, dated February 15, 1913, so 
far as material, reads as follows : 

The medical records show him treated ♦ ♦ ♦ September 11 to October 
15, 1912, fracture, compound, comminuted, lower third left tibia and fibula^ 
complicated by extensive lacerations and crushing of skin, muscles, nerves, 
and blood vessels, same region ; wounds contused and abrasions multiple, mod* 
erately severe over head, body, and extremities, accidentally incurred by fall- 
ing under railroad train in motion while alighting from same at Camp Stotsen- 
burg, PhUippine Islands, about 9.15 p. m., July 28, 1912, while on informal pass 
from same post; amputation, left leg, Juncture upper and middle thirds, ether 
anesthesia, in line of duty. October 15 to November 14, 1912, traumatism by 
crushing (railroad), severe, causing compound comminuted fracture of lower 
third of left tibia and fibula, complicated by extensive lacerations and crushing 
of skin, muscles, nerves, and blood vessels of same region, necessitating an ampu- 
tation of left leg, Junction of upper and middle thirds, performed July 29, 1912» 
at Camp Stotsenburg, Philippine Islands; anesthetic, ether; Injury was acci- 
dentally received by falling under railroad train in motion while alighting from 
same at Camp Stotsenburg, Philippine Islands, about 9.15 p. m., July 28, 1912, 
while on informal pass; wounds healed on admission to this hospital; in line of 
duty. November 11 to December 12, 1912, deformity, traumatic; loss of left 
leg by amputation at Junction of upper and middle thirds, performed at Camp 
Stotsenburg, Philippine Islands, July 29, 1912, rendered necessary by crushing 
injury, compound comminuted, complicated fracture of lower third of left tibia 
and fibula, accidentally incurred by falling under a railroad train while sam^ 
was in motion when alighting at Camp Stotsenburg, Philippine Islands, July 28» 

1912, while on informal pass, in line of duty; discharged December 12, 1912, 
on c. d. for amputation of left leg at Junction of upper and middle third, in 
line of duty. 

The record definitely shows that the claimant incurred the alleged 
injury in returning to his post from absence on an informal pass — 
presumably granted him for his own purposes. The recent decision 
of the department in the case of Mary J. Watters, dated March 9, 
1914 (current series No. 15), substantially pointed out that a soldier 
on a verbal (informal) pass for his own purposes, which necessarily 
carries with it an order to return within a specified time, is, in re- 
luming to his post, performing public duty. The performance of 
public duty is inseparable from " line of duty " within the meaning 
of the pension laws. (See Opinion of Attorney Greneral Caleb Gush- 
ing, 2 P. D., text pp. 411-412.) 

But the fact alone that the claimant at the time he was injured waa 
engaged in the performance of public duty does not settle his status 
as to " line of duty " with respect to the injury incurred. We have 
lo take into consideration the circumstances which led up to the in- 
jury. (See Adolphus Limoffes^ 9 P. D., 274.) 

An injury resulting from a claimant's gross negligence is not pen- 
sionable, and the department so held in the cases of George M. Beeler- 

Digitized by VjOOQIC 



222 DECISIONS RELATING TO PENSIONS. 

(2 P. D., 116), T. C. Milhourn (2 P. D., 3G0), John J. Freeland (8 
P. D., 32), Elijah Pemberton (4 P. D., 128), Marcus B. Cartwright 
(6P. D., 232). 

According to the record, the only evidence on the point, the injury 
was caused by the claimant " falling under a railroad train while the 
same was in motion when alighting." This is understood to mean 
that the claimant fell under the train because he got off while the 
same was in motion. Such being the fact he alone was culpable, as 
alighting from a train in motion would have a natural tendency 
directly to expose him to the danger which resulted in the injury 
alleged. 

The public duty the claimant was performing when injured was 
concomitant with an incident to his private purposes, and his judg- 
ment and volition in the performance thereof were unrestricted. 
Obviously, under the circumstances, his incurrence of an injury 
through his gross negligence in the discharge of that duty would be 
chargeable alone to his own act and not to the military service, and 
hence the rule approved in the last-cited departmental decisions would 
unquestionably be controlling in this case, the evidence clearly showing 
that the alleged injury resulted from an accident caused by the 
claimant's carelessness in voluntarily alighting from a train in 
motion. 

For the foregoing reason the action complained of is accordingly, 

A-fftrmed. 

Sarah M. Murray (Widow). 

Decided April 1/,, 1914, 

Marbiaoe — Missouri — Decree of Nullity — Fraud — Jurisdiction — Evidence. 

The circuit courts of Missouri exercise the general powers of courts of equity 
and have jurisdiction to annul a nmrriage on account of fraud. 

A valid decree of nullity is as legally binding as a marriage or a decree of 
divorce. 

Judgments and decrees of courts having jurisdiction of the subject matter and 
the parties are binding until reversed, and a refusal to give effect to a 
decree of a court having such jurisdiction is not vsrarranted unless fraud 
in procuring it be shown. 

Appellant having been granted a decree In the circuit court of Johnson 
County, Mo., having jurisdiction of the subject matter and of the parties, 
annulling her remarriage to one Rutherford, Its legal effect was to restore 
her status as widow of the soldier George W. Murray. 

Laylin, Assistant Secret ai^y. 

This appellant was formerly pensioned under the act of June 27, 
ISnO, as amended by the act of May 9, 1900. Her name was dropped 
from the roll October 20, 1909, by reason of her remarriage to one 
Henry C. Rutherford on November 18, 1908. On April 11, 1911, her 
marriage to said Rutherford was declared null and void by the circuit 
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court in and for Johnson County, Mo., and on June 5, 1912, she 
filed an application for restoration to the roll as the widow of the 
soldier George W. Murray. This application was rejected Septem- 
ber 17, 1912, upon the ground that the claimant's name having been 
dropped from the roll by reason of her "lawful" remarriage to 
Henry C. Kutherford, the decree annulling said marriage could not 
be accepted by the bureau as justifying the restoration of her name 
to the roll of pensioners. 

An appeal was filed September 23, 1912, in which is it contended 
that under the decisions of this department the decree of nullity 
granted by the Missouri court should be accepted as conclusive 
and the claimant's name restored to the roll. 

In transmitting the papers to this department the Commissioner 
of Pensions invites attention to an opinion of the Chief of the Law 
Division of the bureau, upon which the action of rejection was 
based and which, after reviewing the findings of the court, contained 
in the decree of nullity, concludes : 

It Is clear that this suit for nullity Instituted by the claimant has no stand- 
ing either In law or equity and was brought solely, as indicated by her peti- 
tion and by the finding of the court, to restore her^name to the pension roll 
In an apparent effort to recoup her alleged losses sustained through her inter- 
marriage with the man Henry C. Rutherford. 

This effort on the part of her attorneys will meet with no response in the 
bureau; and without assuming to express any opinion as to the effect of this 
decree in the State of Missouri, it will not be accepted in the bureau as justi- 
fying her restoration to the roll as a i)ensioner of the United States. 

This conclusion finds no support in the decisions of this depart- 
ment. 

In the case of Hannah A. Eumsey, widow (14 P. D., 290), it was 
held: 

There is no ground for assuming that the claimant applied for a decree of 
nullity solely for the purpose of obtaining a iiension ; but if she did, she had a 
full right to do so, and was clearly within her legal prerogatives. Is fraud 
against this Government to be presumed because one attempts to establish a 
status whereby he or she may receive a pension? The proposition Is too un- 
sound to merit discussion. There may be very good reason why this claimant, 
or any other claimant, who was entitled to a decree of nullity, would never 
attempt to obtain such a decree unless she could obtain some pecuniary benefit 
thereby. Individuals are not bound to assert all the rights they have, under 
the law, untU such time as they see fit to do so; and their actions, In such 
respect, are usually governed by the circumstances surrounding themselves. 
• ****•* 

It is not a matter of the slightest moment officially to any branch of this 
department, or to any person connected therewith, whether or not a claim is 
rejected or admitted. The law applicable Is to be administered as it is found, 
and a claim shall stand or fall according as the law to be applied to each 
particular case demands. 4- valid decree of nullity or a valid decree of divorce 
is as legally binding and conclusive as Is a valid marriage, and Is entitled to 
an equal degree of respect If by virtue of a valid decree of nullity one estab- 
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lisbes a peasionable status, that status Is just as unassailable and legal as it 
would have been had the annulled marriage never taken placa This depart- 
ment has no warrant, in pension claims and in the abs^ice of fraud against the 
Government, to question the soundness of the Judgment of a court of com- 
petent jurisdiction as to a question of fact, said judgment being a part of the 
evidence in such claim. 

We will therefore proceed to determine the validity of the decree^ 
of nullity filed in this claim. 

The Revised Statutes of Missouri do not distinguish between suits 
for divorce and suits for nullity, all alike being called "cases of 
divorce " and section 2921 of said statutes (1899) which prescribes the 
causes of divorce does not include fraud in procuring the marriage, 
but as stated in the case of Henneger v. Lomas (145 Ind., 287), a 
well-considered case and supported by a large number of most re- 
spectable authorities: 

A marriage which is procured by fraud is voidable at the suit of the injured 
party, and may be declared void by judicial decree. The courts have jurisdic- 
tion of such actions independently of any provisions of the divorce law. 
(Bishop V, Redmond, S3 Ind./ 157; Tefft v. Tefft, 35 Ind., 44, 50, and cases 
cited; Mason v. Mason. 101 Ind., 25, 28; Clark v. Field, 13 Vt, 4G0, 472; Le 
Barron v. Le Barron, 2 Am. Law Reg. (N. S.)» 212; Ferlat r. Gojon, 1 Hopk., 
Ch. (N. Y.) 478, Am. Dec. 554; Gillet v. Gillet, 78 Mich., 184; Smith v. Smith, 
51 Mich., 607; Tomppert v. Tomppert, 13 Bush. (Ky.), 326, 20 Am. Rep., 197; 
Lyndon v. Lyndon, 09 111., 43 ; True v, Ranney, 21 N. II., 52, 53, Am. Dec., 104 ; 
Robertson v. Ck)le, 12 Tex., 356; McKlnney v. Clarke, 2 Swan (Tenn.), 321, 324, 
58 Am. Dec., 59; Willard v, Willard, 6 Baxt. (Tenn.), 297, 32 Am. Rep., 529; 
Carris v. Carris, 24 N, J. Eq., 516; 2 Bishop M. & D. (ed. 1891), section 803; 
1 Bishop M. & D. (ed. 1891), sections 471, 472, 473, 476, notes 1 and 2, sections 
477, "543, 544; Reeve's Dom. Rel., 206; 2 Kent Comm., 77; Schouler's Dom. 
Rel., 35; Ridgely v, Ridgely (Md.), 25 L. R. A., 800.) 

m ♦ • « • m m 

Courts having the jurisdiction of courts of equity, under the general power, 
to annul fraudulent contracts, have also jurisdiction to annul a marriage on 
account of fraud. (Clark v, Flejd et al., supra ; Keyes v. Keyes, 22 X. II., 553; 
Burtis t\ Burtis, Hopkins, 557; Wightman v. Wightman, 4 Johns, Ch. 343; 
Carris v. Carris, supra.) 

Under Article VI, section 22, of the constitution of Missouri, 
adopted August 2, 1875, and section 1674 of the Revised Statutes of 
Missouri (1899), the circuit courts in the respective counties in which 
they may be held exercise the general powers of courts of equity. 

The whole record in the case of Sarah M. Rutherford v. Henry 
C. Rutherford was not filed in this case and does not appear ever 
to have been called for by the bureau, but it sufficiently appears from 
the certified copy of the decree in said suit that in her petition 
the plaintiff set up certain facts which were alleged to constitute 
fraud on the part of the defendant in procuring the marriage as the 
ground for annulling it. 

The circuit court of Johnson County, Mo., therefore, had juris- 
diction of the subject matter of this suit. 
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It appears also from the decree of said court that the defendant 
appeared in person and by attorney in said suit and answered thereto. 
The court, therefore, had jurisdiction of the parties to the suit. 

It is true that, as held in the case of Carris v. Carris (24 N. J. Eq., 
516), referring to the contract of marriage — 

Most serious considerations of public policy and good morals affect It and 
demand that It should be indissoluble except for the gravest cause& The mere 
presence of fraud in the contract is not sufficient to dissolve it. The fraud 
must exist alone in the common-law essentials of it, and then not to have the 
effect of avoiding it against sound considerations of public policy. ♦ ♦ ♦ 
In granting relief the courts should always be careful that no violence is done 
to the nature of the relation and to sound morals. It must be extraordinary 
fraud alone that will Justify an avoidance of the bond ; 

but these are considerations that lie within the sound discretion of 
the court. 

Section 4311 of the Bevised Statutes of Missouri (1899) provides: 

Marriage is considered in law as a civil contract, to which the consent of the 
parties capable of contracting is essential. 

In the suit now under consideration the plaintiff charged that her 
consent to the contract was avoided by the fraud of the defendant. 
Whether the facts alleged and proved in the case constituted such 
fraud as the law requires in cases of this character was a question 
to be decided in the first instance by the trial court If the judg- 
ment was erroneous, it was reversible on appeal or by writ of error, 
and in certain cases by petition for review, but such error would 
not render the judgment void, and therefore could not be made the 
basis of a collateral attack. As held in the case of De Graw v. 
De Graw (7 Mo. App., 121), which was a suit for divorce: 

The well settled rule is, that, if the plaintiff obtain judgment, and by his own 
showing have no cause for action, yet, if the court has jurisdiction of the 
cause, it is only an erroneous judgment, and is not void. If the court has no 
Jurisdiction of the cause, it is a void judgment. But there can be no doubt 
that the filing of a petition such as ought not to be held good on demurrer, may 
confer jurisdiction. (Freem. on Judg., sec. 118; McNamara on Nullities, 137.) 
And so it is said: "If the court of common pleas holds pleas in debt, trespass, 
etc., without an original. It is not void, for they are judges of these pleas, and 
it can not be said the proceeding was coram non judice." (Co. 77, pt. 10.) 

The circuit court of Linn County had jurisdiction of the subject matter and 
of the parties. It had a right, therefore, to decide every question which might 
arise in the cause; and whether its decision be correct or not, its judgment, 
until reversed, is binding on every other court. 

Again, in Knoll v. Woelken (13 Mo. App., 275) the court said: 

The only question presented by the record is, whether the circuit court erred 
in giving effect to the judgment in the case of Staed v. V7olff. 

There can be no doubt that there was no error in this. The court before 
which the case was tried had jurisdiction of the person of the defendant, as 
shown by the return of the sheriff. It also had Jurisdiction of the subject- 
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matter — that is, it had Jurisdiction to render Judgment on a special tax-bill. 
That this particular bill was void and would not authorize the Judgment ren- 
dered, was a matter of defense to be set up in that action, but did not go to the 
question of Jurisdiction at all. It is immaterial that there are errors in that 
record, unless they be such as shown that the court had no Jurisdiction of that 
case, or that the Judgment was one that it had no power to render. 

This rule is not peculiar to the jurisprudence of Missouri. In the 
case of Voohees v. Bank of the United States (10 Pet., 449) the 
Supreme Court of the United States held : 

If the principle once prevails that any proceeding of a court by competent 
Jurisdiction can be declared to be a nullity by any court, after a writ of error 
or appeal is barred by limitation, every county court, or Justice of the peace in 
the Union, may exercise the same right, from which our own Judgments or 
process would not be exempted. The only difference in this respect between 
this and any other court is, that no court can revise our proceedings; but that 
difference disappears after the time prescribed for a writ of error or appeal to 
revise those of an inferior court of the United States or of any State; they 
stand on the same footing in law. The errors of the court do not impair their 
validity; binding, till reversed, any objection to their full effect must go to 
the authority under which they have been conducted. If not warranted by the 
constitution or law of the land, our most solemn proceedings can confer no 
right which is denied to any Judicial act under color of law, which can properly 
be deemed to have been done coram non Judice; that is, by persons assuming 
the Judicial function in the given case without lawful authority. 

The line which separates error in Judgment from the usurpation of power is 
very definite; and is precisely that which denotes the case where a Judgment 
or decree is reversible only by an appellate court, or may be declared a nullity 
collaterally, when it is offered in evidence concerning the matter adjudicated 
or purporting to have been so. In the one case it is a record importing absolute 
verity; in the other, mere waste paper; there can be no middle character as- 
signed to Judicial proceedings which are reversible for error. Such is their 
effect between the parties to the suit; and such are the immunities which the 
law affords to a plaintiff who has obtained an erroneous Judgment or execution. 

And in the case of Cooper v. Reynolds (10 Wall., 308) the same 
court, speaking by Mr. Justice Miller, said : 

The question of the conformity of these proceedings to the requirements of 
the statutes under which they were had, has been fully discussed by counsel, 
and, if we were sitting here as on a writ of error to the Judgment of the State 
court under which the land was sold, we might not find it easy to afBlrm or 
reverse the Judgment on satisfactory grounds, notwithstanding the abundant 
citation of authorities from the Tennessee courts. But we occupy no such 
position. The record of this case is introduced collaterally as evidence of title 
in another suit, between other parties, and before a court which has no Juris- 
diction to reverse or set aside that Judgment, however erroneous it may be. 
Nor can it disregard that Judgment, or refuse to give it effect, on any other 
ground than a want of Jurisdiction In the court which rendered it. 

It is of no avail, therefore, to show that there are errors in that record, un- 
less they be such as prove that the court had no Jurisdiction of the case or that 
the Judgment rendered was beyond its power. This principle has been often 
held by this court and by all courts, and it tal^es rank as an axiom of the 
law. * * * 
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It is as easy to give a general and comprehensive definition of the word 
" jurisdicition " as it is difficult to determine. In special cases, the precise condi- 
tions on which the right to exercise it depends. This right has reference to the 
power of the court over the parties, over the subject matter, over the res or 
property in contest, and to the authority of the court to render the judgment or 
decree which It assumes to make. 

By Jurisdiction over the subject matter is meant the nature of the cause of 
action and of the relief sought ; and this is conferred by the sovereign authority 
which organizes the court and Is to be sought for in the general nature of its 
powers or in the authority specially conferred. 

Jurisdiction of the person is obtained by the service of process or by the volun- 
tary appearance of the party in the progress of the cause. 

This action having been brought under the general equitable juris- 
diction of the circuit court, sections 2931 and 2932 of the Revised 
Statutes of Missouri (1899), relative to appeals and writs of error 
and petitions for review in actions for divorce, are not applicable; 
but section 808 of said statutes, which governs appeals generally, 
provides : 

No such appeal shall be allowed unless: First, it be made during the term 
at which the Judgment or decision appealed from was rendered ; * * * 

And section 837 of said statutes provides : 

All writs of error upon any Judgment or decision of any court in any case, 
whether civil or criminal, shall be brought within one year after the rendering 
of such Judgment or decision, and not thereafter. ♦ • ♦ 

Under section 779 of the Revised Statutes of Missouri (1899) peti- 
tions for review of certain final judgments, other than in cases of 
divorce, may be filed within three years after such final judgment is 
rendered, but in the case of Cole v. Cole (89 Mo. App., 228) the court 
held: 

The statutory proceeding for review lies in no case except where Jurisdiction 
was acquired by constructive service. If the defendant was summoned or ap- 
peared, the remedy is not available to him, as its only purpose is to afford an 
opportunity to make his defense to one who was prevented from making it in 
the first instance because he had no knowledge of the suit. 

It is evident, then, that the decree annulling her marriage to 
Rutherford obtained by this claimant in the State of Missouri, her 
domicile, has become absolute in said State, and everywhere, unless 
before this department, and, as held in the case of Dorcas Smith, as 
widow (17 P. D., 298), " whatever her status is in Missouri, she enjoys 
that status here." 

As stated by this department in the case of Dorcas Smith (16 P. D., 
550), when that case was first before it, referring to a decree of 
nullity : 

The sole issue is, was there fraud, vitiating the decree and Justifying this 
department in refusing to accept appellant's status as that formally and regu- 
larly pronounced by a court having complete Jurisdiction in the premises. 
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• ♦ • The fraud which will Justify the department in refusing to give effect 
to a decree emanating from a court whose jurisdiction is not denied is a fraud 
so patent, so unmistakable, as to malce it " plainly evident that fraud has been 
perpetrated against the United States/* 

There is no evidence in this claim that any fraud either upon the 
court or the United States was attempted to be perpetrated in the 
case of Rutherford v. Rutherford, and the only suggestion of fraud 
is contained in tlie statement in the opinion of the chief of the law 
division of the bureau that — 

It is clear that this suit for nullity instituted by the claimant » ♦ ♦ was 
brought solely, as indicated by her petition and by the finding of the court, to 
restore her name to the i)ension roll. » • » 

This, as held in the case of Hannah A. Rumsey, widow, supra, is 
not fraud against the Government, and furnishes no reason for re- 
fusing to recognize the decree. 

Upon a careful consideration of the law and the evidence, it is 
held that the decree of nullity filed in this claim was granted by a 
court having jurisdiction both of the subject matter and of the par- 
ties that there was no fraud, actual or constructive, in obtaining it, 
and that its legal effect was to restore the claimant to her status as 
the widow of George W. Murray. 

The bureau action is, therefore, 

Reversed. 

Nettie Lansing (Widow). 

Decided April 21, 1914. 

Declarations — ^Amendments — Practice. 

Appellant filed a declaration containing the allegation requisite for a claim for 
widow's pension under sections 4702 and 4703 of the Revised Statutes, and 
later was required to state under oath whether she intended the same to 
be an application for pension under the general law or the act of April 19, 
1908, in response to which she filed an affidavit stating that she Intended 
said application " to have been made under the law of April 19, 1908." 
Later she was informed by the bureau that as said declaration did not 
specifically claim pension under the last-named act she should execute one 
thereunder, which she did, and pension was allowed to commence from the 
date of filing the last declaration. 

Held: That as said declaration, in connection with soldier's claim showing an 
honorable discharge and api)ellant's statement that she desired to prosecute 
the claim under the act of April 19, 1908, was suflicient to constitute a 
claim under said act, under the circumstances of the case said affidavit of 
appellant and the original declaration, read together, constitute a valid 
declaration under said act, and pension should have commenced from the 
date of filing the affidavit, June 21, 1913. 

Laylin, Assistant Secretary: 

The above-named soldier, William Lansing, filed a claim for pen- 
sion under section^ 4692 and 4693, Revised Statutes, alleginff inflam- 
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matory rheumatism, Bright's disease of kidneys, and scurvy, on 
January 29, 1887. This claim was rejected June 1, 1912, upon the 
ground that there was no record of said disabilities in the service, 
no medical or other satisfactory evidence showing existence of same 
at discharge and for many years thereafter, and that claimant had 
declared his inability to furnish the evidence necessary to establish 
his claim. No appeal from this action was taken. 

Said soldier subsequently filed a claim for pension under the age- 
and-service clause of the act of May 11, 1912, which was admitted, 
and he was in receipt of a pension under said act at the date of his 
death, April 8, 1913, from organic disease of heart, as shown by the 
affidavit of the attending physician. 

On April 18, 1913, the claimant, Nettie Lansing, filed a claim for 
pension as the widow of said soldier, in which she alleged that she — 

makes the foUowing declaration in order to obtain pension under the acts of 
Congress granting pension to the widows of soldiers and sailors who have died 
by reason of wound or injury received or disease contracted In the serylce of 
the United States and in line* of duty. 

It is shown by the correspondence filed in the case that under date 
of May 27, 1913, the Bureau of Pensions advised this claimant as 
follows : 

You should state under oath whether you Intended your declaration filed 
April 18, 1913, to be an application for pension under the general law or the 
act of April 19, 1908. 

In response to said call the claimant oi June 21, 1913, filed an 
affidavit in which she stated: 

I intended said application to have been made under the law of April 19, 1908. 

This affidavit appears to have been overlooked by the bureau, for 
under date of June 28, 1913, the call of May 27, 1913, was repeated, 
and under date of August 26, 1913, a second application was filed by 
the claimant, in which she repeated her statement that the applica- 
tion filed April 18, 1913, was intended as an application under the 
act of April 19, 1908. 

Under date of September 4, 1913, the claimant was for the first 
time advised : 

Inasmuch as in your original declaration filed April 18, 1913, you did not spe- 
cifically claim pension under the act of April 19, 1908, it will be necessary for 
you to fill out and execute the inclosed blank In accordance with the instructions 
therein contained and return same to this bureau before further action can be 
taken in your above-described claim for pension. 

In response to this advice the claimant, on September 16, 1913, filed 
a declaration which was, in express terms, made under the act of 
April 19, 1908. 

Both of these widow's claims were finally adjudicated October 24, 
1913, the claim filed April 18, 1913, being rejected upon the> ground 
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that the soldier's death cause was not, and could not be, established as 
of service origin, and the claim filed September 16, 1913, being ad- 
mitted, pension to commence from date of filing the declaration. 

From these actions an appeal was filed November 24, 1913, in which 
the appellant, while admitting the correctness of the bureau action in 
rejecting the claim filed April 18, 1913, as a claim under sections 
4702 and 4703, Revised Statutes, contends that, under the existing 
circumstances, her pension under the act of April 19, 1908 should com- 
mence from the date of filing her first declaration, to wit, April 18, 
1913. 

The making of the call of May 27, 1913, was clearly error. The 
declaration filed April 18, 1913, was in terms a declaration for 
widow's pension under sections 4702 and 4703, Revised Statutes, and 
did not contain all the averments necessary to a valid declaration 
under the act of April 19, 1908. The correctness of this position ap- 
pears now to be admitted by the bureau, for in the report transmit- 
ting the papers it is stated : 

It Is a sufficient defense of the action complained of to call attention to the 
fact that the application filed April 18, 1013, was in specific terms an applica- 
tion for widow's i)ension under the general law. The said application was in 
no way ambiguous or uncertain. ♦ ♦ ♦ 

But by this action the appellant was misled, to her harm, and her 
rights were seriously prejudiced. If she had been properly advised 
on May 27, 1913, she could as well have filed on June 21, 1913, a dec- 
laration in due form under the act of April 19, 1908, as the affidavit 
which she did file on that date. 

In the case of Albert G. Hurst, July 28, 1884, the department held : 

The rule that an affidavit in the nature of an explanation or an amendment, 
called for hy your bureau in any pending claim, to supply a manifest omission 
or correct an evident error of statement shall relate to the declaration and be 
considered a part thereof will hereafter govern in your bureau. 

But it was added : 

Of course this rule would have no application in a case wherein the supple- 
mental affidavit would have the effect of entirely changing the character of the 
claim ; such affidavit must be germane to the original declaration ; 

and this position was emphasized in the case of Joseph C. Mold (1 
P. D., 353), where it was said: 

It was held by the department in the claim of Hurst, Albert G. (Digest, 
1885, p. 172), and affirmed by numerous decisions since rendered, that an affi- 
davit having the effect of entirely changing the character of a claim could not 
be considered as an amendment to a declaration, and that, in order to be so 
considered, it must state facts germane to the original basis of the claim. 

Under this rule the affidavit filed June 21, 1913, can not be con- 
sidered as an amendment of the declaration filed April 18, 1913, thus 
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making it a good declaration, from the date of filing, under the act 
of April 19, 1908, since it entirely changes the character of the claim ; 
but in the said declaration filed April 18, 1913, it was stated that the 
soldier was enrolled February 29, 1864, and was discharged Novem- 
ber 17, 1865, and sufficient data was given to enable the bureau to 
identify his claim, in which an honorable discharge was established, 
and in her affidavit filed June 21, 1913, the appellant expressly stated 
that she desired to prosecute a daim under the act of April 19, 1908. 

Under the peculiar circumstances of this case, as set forth in the 
above statement of facts, it is believed that, in justice to the appel- 
lant, the declaration filed April 18, 1913, and the affidavit filed June 
21, 1913, should be read together, as constituting a valid declaration 
under the act of April 19, 1908, as of June 21, 1913, and thus guard 
her against a loss which, without any lack of diligence on her part, 
she must otherwise suffer through an erroneous practice of the 
bureau. 

The claim is therefore returned for adjudication in accordance 
with this opinion, and for this purpose the bureau action is — 

Reversed. 



Db Nise H. Smock. 

Decided April SO, 1914. 

Dropping from Roll — Section 4719 of the Revised Statutes — Division of 
Pension — ^Wife's Rights — Presumption from Failure to Claim Pension. 

Pensioner was in receipt of a pension under the act of February 6, 19Q7, at 
the rate of $20 per month when his wife was allowed one-half of his pen- 
sion under the second proviso of the act of March 3, 1899, from February 
4, 1910, from which date the pensioner failed or refused to execute any 
voucher for his pension, but his wife was paid one-half of his pension up 
to February 4, 1913, upon her supplemental voucher, upon satisfactory 
proof of the existence of the pensioner during said period and 'that he had 
not reenlisted in the Army or Navy. Pensioner's name was dropped from 
the roll of pensioners under section 4719 of the Revised Statutes on May 
20, 1913, and the wife's name was dropped from the roU March 4, 1914, 
upon the ground that her husband was no longer a pensioner. 

Held: That the presumption of termination of title raised by said section 4719 
of the Revised Statutes is not conclusive and was overcome by facts of 
which the bureau and the department must take official notice and 
the afBlrmative evidence furnished by the wife; that pensioner can not 
deprive his wife of one-half of his pension, her right to which has been 
duly established, by a surrender of his pension to which he is entitled 
under the law. 

Layun, Assistant Secretary. 

De Nise H. Smock, late a corporal of Company H, Thirty-fifth 
New Jersey Infantry, was allowed a pension of $20 per month, iin- 
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der the act of February 6, 1907, from August 16, 1909. On May 4, 
1910, H. Elizabeth Smock, his wife, was allowed one-half of said 
pension from February 4, 1910, under the second proviso of the act 
of March 3, 1899. The pensioner failed or refused to execute any 
voucher for his pension subsequent to February 4, 1910, and his 
name was dropped from the roll of pensioners under section 4719, 
Revised Statutes, on May 20, 1913. His wife drew one-half of his 
pension up to February 4, 1913, and her name was dropped from the 
roll March 4, 1914, upon the ground that the soldier was no longer a 
pensioner. 

An appeal from the last action was filed April 17, 1914, in which 
the appellant states : 

I submit that any and all presumptions arising under section 4719 are con- 
troverted by the facts In the case as shown by the evidence above cited, and 
such being the case the Ck>mmlssloner of Pensions was not warranted In drop- 
ping the i)ensloner*s name from the pension roll, and thereby depriving me of 
the rights and benefits granted me under the act of March 3, 1899. I still 
retain all of the essential elements of title, and my being deprived thereof is 
without warrant of law. In other words, the pensioner should not be i^rmltted 
by his own deliberate act to nullify the express provisions of an act of Congress. 

The only question presented by this appeal is whether the pen- 
sioner's name was properly dropped from the roll under the provi- 
sions of section 4719, Revised Statutes, since if this action were 
correct the wife's title necessarily ceased and the dropping of her 
name from the roll was purely a matter of form for the purpose of 
completing the record in the claim. 

Title under the act of February 6, 1907, is based upon age and 
length of service. 

In the case of Lake v. Lake (13 P. D., 22) this department held 
(quoting from the syllabus, which correctly summarizes the opinion) : 

When a pensioner refuses to execute his pension voucher for the purpose of 
depriving his wife (who has been awarded one-half of his pension under the 
act of March 3, 1899) of her part of his pension, payment may be made to her 
upon her supplemental voucher upon satisfactory proof to the Commissioner of 
Pensions of the existence of the pensioner during the period for which she 
claims payment 

Under this decision a blank form of affidavit was prepared by the 
bureau and approved by this department to be executed by two 
witnesses who should state that they knew (stating their means of 
knowledge) that the pensioner was alive on the date to which pay- 
ment of one-half pension was claimed, and that he had not reenlisted 
in the Army or Navy of the United States. Where, in an admitted 
claim, under the act of March 3, 1899, the pensioner fails or refuses 
to execute his voucher, the wife is required to accompany her voucher 
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with a joint affidavit of two witnesses, as above described, before 
payment is made to her. In this case, therefore, the appellant estab- 
lished up to February 4, 1913, the date to which she was last paid 
her one-half pension, that the pensioner was alive and had not reen- 
listed in the Army or Navy of the United States. 
Section 4719, Revised Statutes, provides: 

The failure of any pensioner to claim his pension for three years after the 
same shall have become due shall be deemed presumptive evidence that such 
pension has legally terminated by reason of the pensioner's death, remarriage, 
recovery from the disability, or otherwise, and the pensioner's name shall be 
stricken from the list of pensioners, subject to the right of restoration to the 
same on a new application by the pensioner, or, if the pensioner is dead, by the 
widow or minor children entitled to receive the accrued pension, accompanied 
by evidence satisfactorily accounting for the failure to claim such pension, and 
by medical evidence in case of invalids who were not exempt from biennial 
examinations as to the continuance of the disability. 

Why shall the pensioner's name be stricken from the list of pen- 
sioners upon failure to claim his pension for three years after the 
same shall become due? Because said failure is by the tenns of the 
act made presumptive evidence that the pension has legally termi- 
nated. 

Presumptive evidence is defined by Bouvier's Law Dictionary as — 

the proof of facts from which, with more or less certainty, according to the 
experience of manl^iud of their more or less universal connection, the existence 
of other facts can be deduced. 

The presumptions raised by statutes are divisable into two classes, 
conclusive and disputable. 

CJonclusive, or, as they are elsewhere termed, imperative or absolute pre- 
sumptions of law, are rules determining the quantity of evidence requisite to 
the support of any particular averment, which is not permitted to be overcome 
by any proof that the fact is otherwise. They consist chiefly of those cases In 
which the long-experienced connection before alluded to has been found so gen- 
eral and uniform as to render it expedient for the common good, that this con- 
nection should be taken to be inseparable and universal. They have been 
adopted by common consent, from motives of public policy, for the sake of 
greater certainty and the promotion of peace and quiet in the community ; and 
therefore it is that all corroborating evidence is dispensed with and all opposing 
evidence is forbidden. (I Greenl. Ev., sec. 15.) 

No motives of expediency or public policy require that the pre- 
sumption of termination of title raised by section 4719, Revised Stat- 
utes, shall be held conclusive, and that it was not the intent of Con- 
gress that it should be conclusive is shown by the fact that in said 
section a way is provided in which the effect of the presumption may 
be destroyed and the pensioner's name restored to the list of pension- 
ers. Said presumption, then, is a disputable presumption and may be 
overcome by opposing proof. 
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It is a general rule of statutory construction that where general 
words follow particular words the former must be confined to things 
of the same kind, ejusdem generis. (See Lewis's Sutherland Statu- 
tory Construction, 2d ed., Vol. II, sec. 422 and cases cited.) The 
word " otherwise," then, in section 4719 of the Revised Statutes is to 
be construed to include only causes which, imder the pension laws, 
of themselves terminate title, e. g., in the case of an invalid pen- 
sioner, reenlistment in the Army or Navy of the United States. 
Clearly it does not include a voluntary surrender of title by a pen- 
sioner in whose case all the elements of title still subsist. 

In this case every presumption that the soldier's pension had 
legally terminated which could arise imder section 4719, Revised 
Statutes, up to within three months of the date of the dropping of 
his name from the roll, was overcome either by facts of which both 
the bureau and the department must take judicial notice or by 
affirmative evidence furnished by this appellant. The dropping of 
the pensioner's name from the rolls on May 20, 1913, therefore, was 
not authorized by said section of the Revised Statutes. 

The second proviso of the act of March 3, 1899, provides: 

That when a soldier or sailor enters into a State home for soldiers or sailors 
as an inmate thereof, one-half of his pension accruing during his residence 
therein shall be paid to his wife, she being a woman of good moral character 
and in necessitous circumstances, or if there be no wife, then to his child or 
children under 16 years of age, or his permanently helpless and dependent 
child, if any, unless such wife and children shall also be inmates of the same 
institution or of some home provided for the wives and children of soldiers 
and sailors. 

In the case of Adams v. Adams (12 P. D., 370) this department 
held. 

Congress is the only power authorized to grant Federal pensions and desig- 
nate the beneficiaries, and when, as in the act of March 3, 1809, it is enacted 
that the wife of a pensioner shall, on the estjiblishment of certain facts, in a 
certain manner, be entitled to one-half of the pension during a certain period, 
or a period to be made certain by proof, her right becomes as valid and sacred 
and is to be as jealously and carefully guarded and enforced as is the original 
right of the pensioner. 

A pensioner, then, can not be permitted to surrender his pension 
for the express purpose of depriving his wife, whose title thereto has 
been duly adjudicated, of one-half his pension, and what he can not 
do directly he can not do by indirection. 

The bureau actions in these cases were erroneous and are hereby — 

Reversed. 
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L. Diana Shipman (as widow) and Minors of John W. Shipman. 

Decided May 4, 1914. 

Mabbiaoe — Tennessee — Impediment — Evidence Pbesumptions — Rule III — 
Contesting Claimants. 

Soldier was married to "L. Diana Davis in North Carolina September 2, 1859, 
and lived with her, except during the time he was in the military service, 
until shortly after the war, when he deserted her and went to Georgia with 
another woman, with whom he lived for several years without being mar- 
ried to her. He then disappeared for a period of eight or nine years, and 
shortly after his return. In 1878, married one Sarah Ann Pace and lived 
with her until her death. He then married Elizabeth Fields, the mother 
of the minor claimants, with whom he lived until his death, December 13, 
1910, in Bradley Courfty, Tenn. 

Held: 1. Under the laws of Tennessee and decisions of this department sol- 
dier's marriage to the mother of the minor claimants was valid and they 
are legitimate, a divorce from L. Diana being presumed. See Gamble v. 
Rucker (124 Tenn., 415, and Abbie J. Brown (16 P. D., 291). 

2. Rule III of Rules of Practice before the Secretary construed and amended. 

Laylin, Assistant Secretary. 

On March 29, 1913, Elizabeth Shipman, as next friend of Henry C. 
and Edgar G., alleged legitimate minor children of the above-named 
soldier, filed a claim for pension under the act of June 27, 1890, 
which was rejected January 27, 1914, upon the ground that the 
minors claimed for were not the legitimate children of the soldier, 
the mother never having been the lawful wife of the soldier. 

On November 28, 1913, L. Diana Shipman, as widow of the said 
soldier, filed a claim for pension under sections 4702 and 4703, Re- 
vised Statutes, which was rejected January 27, 1914, upon the ground 
that the soldier's death was not the result of his military service, 
but she was allowed the accured pension under the act of March 2, 
1896. 

Under the amendment approved November 26, 1913, to Rule III 
of the Rules of Practice in Pension and Bounty-land Appeals, both 
of the above claimants were notified of the said actions and were 
allowed 30 days from the date of receipt of notice within which to 
appeal therefrom, the order for payment being withheld. 

On February 6, 1914, the claimant, Elizabeth Shipman, filed in 
the Bureau of Pensions a paper which, while it did not conform with 
the requirements of Rule XI of the said Rules of Practice, was, in 
order to preserve any rights which she might have, treated as an 
appeal by the bureau and will be so considered by this department. 

In transmitting the appeal the bureau requests a definition of the 
effects of the said amendment to Rule III upon the time for filing 
an appeal and upon payments made after the expiration of the pre- 
scribed period, ajid in view of the applicability of the amendment 
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to Other cases asks that the appeal be given immediate consideration. 
It is therefore taken up and decided out of its regular order. 

The soldier enlisted October 1, 1863, and was honorably discharged 
August 16, 1865. He was married by ceremony to L. Diana Davis, 
one of the above claimants, September 2, 1859. This marriage is of 
record in Henderson County, N. C. He lived with her until he 
enlisted and returned to her after his discharge. Shortly after the 
close of the war he left her and went to Georgia, taking with him 
one Rebecca Blackwell with whom he lived in Pickens County, Ga., 
in the relation of husband and wife for several years. He subse- 
quently left her, and she married one Thomas Champion, with 
whom she has since lived, no divorce having been secured by herself 
or the soldier. The testimony of Mrs. Champion, together with that 
of her brother, W. P. Blackwell, sufficiently establishes that there 
was no ceremonial marriage of the soldier and herself, and that their 
relations were not such as to constitute a common-law marriage. 

The soldier was next married by ceremony to Sarah Ann Pace in 
Pickens County, Ga., March 26, 1878, and lived with her until her 
death about December, 1900 or 1901. His last marriage was to 
Elizabeth Fields, the above claimant and the mother of the minor 
children for whom she is claiming. The marriage to Elizabeth is 
established by a duly certified copy of the marriage records of 
Pickens Coimty, Ga. The soldier lived with her until his death, 
December 13, 1910, and two children, Henry C. and Edgar G., who 
are still living and under 16 years of age, were born to them. At 
the time of soldier's death he was living in Bradley County, Tenn. 

The claimant, L. Diana Shipman, has testified that neither she nor 
the pensioner was ever previously married and, in view of the youth 
of both parties at the time, this may be accepted as established. A 
search of the records of Henderson County, N. C., and Pickens 
County, Ga., fails to show that divorce proceedings were ever insti- 
tuted by either the soldier or said L. Diana Shipman. 

It is fully established that the claimant, Elizabeth, had not been 
married prior to her marriage to the soldier, and that she was not 
divorced from him. It is also shown that she had no knowledge of 
his first marriage. 

The evidence shows that after leaving Kebecca Blackwell the 
soldier disappeared for eight or nine years and, apart from the 
testimony of his sister, Nancy Parker, that the letter announcing his 
return was written from South Carolina, and her testimony and 
that of his cousin, John Quinton, that after his return he said he 
had been in South Carolina, there is no evidence to show his where- 
abouts during this period. 

The only question involved in this appeal is the validity of the 
marriage of Elizabeth Shipman and the soldier. 
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Section 2 of the act of August 7, 1882, provides: 



That marriages ♦ ♦ • shall be proven in pension cases tx) be legal mar- 
riages according to the law of the place where the parties resided at the time 
of marriage or at the time when the right to i)ension accrued. 

Ih the case of Abbie M. J. Brown, alleged widow (16 P. D., 291), 
this department held : 

The question at Issue in this case, and widow's claims generally, is not one 
relating merely to the validity of the marriage — that Is, the ceremony — of the 
party claiming, but Is concerned with its subsistence, with the matrimonial 
status of a claimant at the death of the one through whom she claims and 
incidentally with the status of those whose interests are conflicting; for upon 
this matrimonial status depends the pensionable status. If she was the wife 
immediately preceding death, then she is entitled as the widow; and, of 
course, conversely, if she had no husband she would not be a widow. Neces- 
sarily, then, the effect of Judicial decrees and subsequent marriages must be 
inquired into to the same extent as the validity of the original ceremony. 

The word "marriage" is used in two senses. It may mean the solemnity 
by which two persons are Joined in wedlock or it may mean their status when 
they have been so Joined. (Bishop, supra, sec. 9.) It is obvious that the word 
" marriages " in the act of August 7, 1882, must be given the broader meaning, 
as it is the widowhood of claimants that is to foe determined, and this is always 
dependent upon the matrimonial status of " the parties " immediately preceding 
the death of the alleged husband. While the fact of a marriage, referring to 
the validity of the ceremony, may be determined by the law of the place where 
celebrated, the status of the parties thereto is dependent upon other things 
and on the law of their domicile at a particular time ; for no court denies the 
right of a State to fix the status, matrimonial or otherwise, of its citizens. 
The " particular time " in this class of cases which controls Is the time of the 
death of the soldier, as the wife of one moment is the widow of the next As 
this status depends perhaps ui)on laws peculiar to the State where " the parties 
resided • • * when the right to pension accrued," the question of widow- 
hood must necessarily be established by those laws. There can be no alter- 
native. The validity of the marriage as a " solemnity " may be and is tested 
by " the law of the place where " the parties resided at time of marriage ; but 
"marriage" as a status is changed in various ways and is dependent many 
times upon the place of residence, and the final status ending in death and 
widowhood generally is dependent upon the last residence where the marriage 
subsisted, and that would be the place where " the right to pension accrued." 
To hold otherwise would defeat the plainly expressed intention of Congress, 
solicitous, as it was, that the widow who would inherit where her husband died 
should receive its gratuity, and would breed endless confusion between con- 
flicting claimants, who is each instance might prove a valid ceremony of mar- 
riage, and in some cases force an adjudication which would, in effect, deter- 
mine that a wife did not become a widow upon the death of her husband and 
that another woman, who was not his wife, at his death became his widow. 

In the contemplation of law the domicile of the wife is with the 
husband, and the presumption arising therefrom continues until the 
wife's right to a separate domicile has been established in a proper 
forum, and this department so holds. But even if there be a sepa- 
rate domicile, in the event of a conflict of laws, the department is 
bound to follow the law of his domicile, for there the right-topensiou 
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accrues because she obtains her pensionable status through her re- 
lation to him, the soldier. Abbie M. J. Brown (alleged widow), 
supra. 

In this case the soldier at the time of his death was domiciled in 
Tennessee. The rights of these contesting claimants are therefore 
to be determined under the laws of Tennessee. 

In the case of Gamble et al. v. Rucker et al. (124: Tenn., 415) the 
court said: 

The only question left is whether Sam and Martha had been divorced before 
he intermarried with Clary. Martha was still living at the date of the second 
marriage. 

The rule on this subject is that where a marriage has been regularly sol- 
emnized the law will presume that it was valid, and will cast upon those 
asserting its invalidity the burden of showing the fact This is true when it 
is asserted against such marriage that it was entered into pending a valid 
prior marriage. If the former spouse be living, the law, In cases involving the 
settlement of property rights, will presume that one or the other party to the 
former marriage had procured a divorce before the second marriage was entered 
into. The burden Is upon the person attacliing the validity of such marriage 
to show that there was no such divorce. This may be shown by evidence that 
the records of the courts had been searched where such divorce decree or judg- 
ment should be found, if in existence at all, and that they show no such entry. 
The fact may also be shown by other direct evidence and by circumstances, 
but the evidence should be cogent and convincing, since, in the interest of social 
order, the presumption in favor of marriage is very strong, and the pressure of 
that presumption is felt at every stage of the inquiry. (Numerous authorities 
cited.) 

There is a period of eight or nine years between the soldier's sepa- 
ration from Rebecca Blackwell and his marriage to Sarah Ann Pace, 
during which his whereabouts are not shown by any sufficient or 
satisfactory evidence. 

Upon all the facts shown in this case, there can be no doubt that 
the courts of Tennessee, under the rule laid down in the case of 
Gamble et al. v. Rucker et al., supra, would presume a divorce from 
the claimant, L. Diana, and hold the marriage between the claimant 
Elizabeth and this soldier valid, and therefore this department must 
so hold. 

It necessarily follows that the children, Henry C. and Edgar G., 
in behalf of whom claim is made, are the legitimate children of the 
soldier and, their pensionable minority having been established, their 
claim should be admitted. 

Section 441 of the Revised Statutes provides: 

The Secretary of the Interior is charged with the supervision of public 
business relating to the following subjects: ♦ ♦ ♦ 
Fourth. Pensions and bounty lands. ♦ • • 

In the exercise of this supervision the Secretary of the Interior, on 
November 26, 1913, approved the following amendment to Rule III 
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of the Rules of Practice in Pension and Bounty-land Appeals, ap- 
proved by him August 15, 1911 : 
Add as a second paragraph : 

If there are simultaneous contesting claims and one is admitted and one 
rejected, the Commissioner of Pensions will notify promptly all parties of the 
action taken, informing each of them by registered letter that 30 days from 
the receipt of notice will be allowed for the purpose of appealing from the 
decision of the Bureau of Penslona No payment will be made in the admitted 
case until the expiration of said 30 dnys, unless the right of appeal be sooner 
waived ; and should an appeal be filed within 30 days no payment will be made 
pending final action thereon. All appeals of this character shall be treated 
as special. 

In the exercise of the same supervision and upon the request of 
the Commissioner of Pensions the purpose and effect of said amend- 
ment are now defined and determined. 

With the exception of widows' pensions granted under sections 
4702 and 4703, Revised Statutes, all original pensions based upon 
declarations filed subsequent to June 30, 1880, commence from the 
date of filing the application, and in the excepted cases they com- 
mence from the date of the husband's death. 

The provisions of the several acts fixing the dates of commence- 
ment of pensions are mandatory, and payments of pension made by 
reason of an error of judgment and not through fraud or mistake of 
fact are not recoverable. (Op. of the Asst. Atty. Gen., 6 P. D., 297.) 

This amendment was, therefore, intended to preserve intact the 
rights of all parties in contesting claims during a reasonable period 
for the filing of an appeal, if any claimant should consider the 
bureau decision erroneous, and thus relieve the Government of the 
possible necessity of paying two pensions covering the same period 
by reason of the same service. 

It is in the interest of claimants, however, and the general policy 
of pension legislation that the payment of pensions shall not be 
unnecessarily delayed. The amendment was, therefore, intended 
to limit the time within which a claimant who considered himself 
aggrieved must assert his rights or be forever precluded from assert- 
ing them. A claimant can not sleep upon his rights beyond the 
reasonable time fixed by the amendment and then assert them to the 
prejudice of the Government. 

Similar rules prevail in all courts of law and equity and a party 
to an action or suit who considers the lower court in error must 
exercise his right of appeal within the time fixed by the rule or 
lose it. 

There is this distinction, however, between proceedings in court 
and contesting claims before the Bureau of Pensions, that the parties 
to an action at law or a suit in equity are present in court either in 
person or by attorney, whereas contesting claimants for pension are 
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often at great distances from the forum in which their rights are 
determined. It is believed that this difference should be so recog- 
nized in fixing the time for filing an appeal that all such claimants 
may stand upon an equal footing. 

Again, while in contesting claims for pension the successful claim- 
ant is not, strictly speaking, a party to the record in the unsuccessful 
claim and therefore is not technically an appellee in any appeal that 
may be taken from the adverse action, yet such successful claimant 
is a party in interest to the contesting claim, since the reversal of 
the bureau action in the one claim must necessarily affect the rights 
under the other. The same reason, therefore, which dictated the 
amendment under consideration requires that, in contesting claims 
upon the filing of an appeal, the claimant or claimants whose inter- 
ests may be adversely affected by the decision be advised of the ap- 
peal and afforded a reasonable opportunity to answer the same in 
order that all interests may be represented before the department 
and all parties in interest may be bound by the decision. 

To avoid the possibility of any misunderstanding by contesting 
claimants for pension as to the effect of their failure to appeal within 
the time fixed by the rule and to incorporate therein the views here 
expressed, the following amended Rule III is hereby approved and 
promulgated : 

Rule III. 

Except as hereinafter stated, the time for filing an appeal shall be one year 
from the date of notice of the final action or order of which complaint is made. 

In simultaneous contesting claims, where one is admitted and one rejected, 
the time allowed for the filing of an appeal shall be 30 days from the date of 
receipt of notice of the bureau action by the claimant to whom the action is 
adverse. In such claims the Commissioner of Pensions will promptly notify 
all parties in interest of the action taken, by registered letter, inclosing a copy 
of this rule and expressly inviting attention to the fact that an appeal will not 
be entertained unless filed within the period of 30 days herein prescribed. 

Upon the filing of an appeal, all parties whose interests may be adversely 
affected by the decision shall be notified by registered letter of the filing of 
the appeal and of the substance thereof, and allowed 30 days from the date of 
the receipt of such notice within which to file brief or argument In answer 
thereto before the papers are forwarded to this department. 

No payment will be made in the admitted case until the expiration 
of the period of 30 days herein prescribed, unless the right of appeal 
be sooner waived ; and upon the receipt of an appeal, duly filed, no 
order for payment will issue until after final action thereon. 

All appeals of this character shall be treated as special. 

The papers in the claims are herewith returned for adjudication 
in accordance with this decision, and to this end the bureau 
actions are 

Reversed. 
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Jane D. Ferry (Widow). 

Decided May 5, J9U. 

Marriage — Nebraska and Oregon — Presumptions. 

Appellant was married to soldier by a ceremony, under a license, in Nebraska 
on August 12, 1866, and she lived with him as his wife in that State and 
the State of Oregon until his death in Oregon December 21, 1909. Soldier 
was previously married on November 24, 1856, to one Lydia M. Savage, 
who survived him, but who had been twice married since she left the sol- 
dier, and was at the time of soldier's death residing in Oregon as the wife 
of a citizen of that Stata Soldier was also married in Nebraska on July 
21, 1862, to one Martha L. Brown, which marriage was annulled by the 
district court of Otoe County, Nebr., on November 4, 1865, on the ground 
that soldier had a wife living at the time of said marriage. Martha L. 
is still living and is the wife of one Conlon. 

Held: That under the laws of Oregon, where appellant and soldier were domi- 
ciled at the time of his death, appellant having married him in good faith 
and lived with him as his wife for 43 years and up to his death, said 
marriage to Lydia M. will be presumed to have been dissolved by divorce, 
and appellant is therefore soldier's widow. 

Laylin, Assistant Secretary. 

Jane D. Ferry filed a claim January 28, 1910, under the provisions 
of the act of April 19, 1908 (35 Stat. L., 64), as the widow of Levi 
W. Ferry, who served as a private in Company I, First Nebraska 
Volunteer Infantry, from August 6, 1861, to May 16, 1862, when dis- 
charged for disability, alleging her marriage to the soldier about 
August, 1866, at Nebraska City, Nebr., and his death on December 
21, 1909, at Grants Pass, Greg. 

The claim was rejected by the Commissioner of Pensions on 
August 20, 1913, on the ground that claimant's marriage to soldier 
was null and void by reason of the fact that he had a former wife, 
who survived him, from whom he was never divorced. 

From that action an appeal was entered by the attorney in the 
claim November 19, 1913. 

Appellant was married to the soldier by a justice of the peace in 
Otoe County, Territory of Nebraska, on August 12, 1866, under a 
license issued by the probate judge of said county August 9, 1866, 
and lived with him as his wife from that date until his death on 
December 21, 1909. 

It appears by record evidence that on November 24, 1856, soldier 
was married in Washington County, Nebr., to Lydia M. Savage, a 
girl about 15 years of age, who left him shortly thereafter and some 
time later married one Chester Hamilton. She was still living in 
June, 1913, at Myrtle Creek, Oreg., and was the reputed wife of 
F. A. Aderton. Hamilton died some years ago. 

Lydia M. positively refused to testify in this case. 
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It also appears that soldier was married to one Martha L. Brown 
in Otoe County, Nebr., on July 21, 1862, which marriage was an- 
nulled by the district court of Otoe County, Nebr., on petition of 
said Martha L., on November 4, 1865, on the ground that the de- 
fendant had a wife living at the time of his marriage with said 
plaintiff, Martha L., but the name of the said former wife is not 
mentioned in the decree, and the files of the suit can not be found. 
Said Martha L. was married to Orrin P. Conlon on November 18, 
1865, 14 days after she obtained a decree of nullity. If soldier had 
an undivorced wife living at the time he married Martha L., it was 
not necessary to have such a marriage annulled by a court, as it was 
absolutely void without a decree — ^no marriage at all. 

Said Martha is living and testified in this case that she never 
knew the name of soldier's former wife, when or where they were 
married, and all she ever knew about it was that a sister of soldier 
told her about six months after their marriage that soldier had an 
undivorced wife living, but did not state her name or further partic- 
ulars. She insists that her name when she married Ferry was Rod- 
ley and not Brown ; that she never bore the name of Brown, though 
the record of the marriage and the decree of nullity gives the name 
of Martha Brown. 

The clerks of the courts of Washington, Douglas, Cass, and Sarpy 
Counties, Nebr., and Page, Harrison, Fremont, and Mills Counties, 
Iowa, state that no records were found in their courts of a divorce 
between Lydia and soldier, but Lydia's sister testified that she thinks 
there was a divorce, as the family considered that Lydia was free to 
marry Hamilton, and that the more she thought of it the more she 
thought that Ferry applied for the divorce. 

It appears that Lydia M. had two sons by Hamilton, who live at 
Myrtle Creek, Oreg. 

It is doubtful whether it can ever be definitely shown whether sol- 
dier and Lydia were divorced or not. It is shown that she was 
twice married since the marriage to soldier, and that soldier's mar- 
riage to claimant was solemnized in the same Territory where he 
married Lydia and in a near-by county, and that he lived with appel- 
lant in said county and State from the date of their marriage in 
1866 until their removal to Oregon in 1886, and the legality of their 
marriage was not questioned. 

In the matter of Megginson's estate, the supreme court of Oregon 
(21 Or., 387; 28 Pac., 388) held that: 

Where a formal ceremony of marriage Is shown between persons competent 
to enter Into that relation, followed by cohabitation, the law raises the pre- 
sumption of a valid marriage, and that the celebrant had lawful authority to 
perform the same, and the burden i8 on the one disputing it to show by ctear, 
distinct, positive, and satisfactory proof Its Invalidity. 
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While it does not appear that the Oregon Supreme Court has 
passed upon a case exactly in point with the one herein involved, the 
foregoing shows very clearly its purpose to uphold a ceremonial 
marriage by indulging in the usual presumptions. 

In the case of Pettinger v. Pettinger (28 Col., 308), the court held 
thatr- 

The presumption of the validity of a marriage Is not overcome by proof of a 
former marriage of the husband, and the testimony of his former wife that 
she has taken no steps for a divorce and that no pai>ers for that purpose have 
been served upon her. 

A note to this case, reported in 89 Am. St, Reps., 193, puts the rule 
thus: 

If it is shown that a party to a marriage has contracted a previous marriage 
and that his or her former spouse is still living, this has been lield not to 
destroy the prima facie validity of the second marriage. In such a case it 
has been presumed that the first marriage has been dissolved by divorce, and 
that the burden to show that It has not rests on the person seeking to impeach 
the last marriage, notwithstanding he is thereby required to prove a negative. 
Here the presumption of the continuance of the first marriage Is made to yield 
to the presumption in favor of the validity of the second marriage and of the 
Innocence of the partlea 

This has been the rule in Indiana, Connecticut, Illinois, Iowa, Mis- 
souri, Montana, Washington, and Texas, and would undoubtedly be 
adopted by the courts of Nebraska, where this marriage was cele- 
brated, and Oregon, where the parties were domiciled when the right 
of pension accrued (act of Aug. 7, 1882), if a case like the one 
under consideration was presented. 

The circumstances appearing in the case tend to show that the 
marriage of soldier and Lydia in 1856 was dissolved prior to soldier's 
enlistment in 1861, as his most intimate comrade testified that he held 
himself out during his service as a single man and frequently stated 
that when he should return from the Army he intended to marry. 

Martha, though she says she was informed that soldier had a for- 
mer wife living within six months after her marriage to him in 1862, 
did not file a bill to annul or dissolve said marriage until she was 
about to marry Conlon in 1865. As the files of the case are not avail- 
able, it is not possible to determine whether the suit was for a divorce 
or for nullity. 

In this case appellant having married soldier in good faith and 
having lived with him as his wife for over 43 years, and up to his 
death, the department declines to declare said marriage void, in 
view of the decisions cited and the fact that the former wife is shown 
to have been twice married since her marriage to soldier in 1856, 
and is now the reputed wife of a respectable citizen of the same State 
where soldier and appellant were domiciled when he died, but will 
hold that said marriage was dissolved by divorce prior to appellant's 
marriage to said soldier, and that she is his widow.^. .^.^^^ ^ GoOqIc 

Reversed. ^ 
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James H. Carr. 

Decided May 5, 191J^. 

Disloyalty — Section 4716 of the Revised Statutes — Joint Resolution of 
July 1, 1902— Act of May 11, 1912." 

Appellant enlisted as a substitute in Company E, Sixteenth Michigan Infantry, 
March 31, 1865, and was mustered out July 8, 1865. He had a prior serv- 
ice in the Confederate Army. He claims pension under the act of May 11, 
1912, and contends that there is no provision In said act requiring him to 
show that his service in the Confederate Army was not voluntary. 

Held: That section 4716 of the Revised Statutes, providing that no money on 
account of pension shall be paid to any person who In any manner volun- 
tarily engaged in or aided or abetted the late rebellion against the authority 
of the United States, applies to claims under the act of May 11, 1912, as 
well as the act of June 27, 1890; and that as appellant's enlistment In the 
United States service was subsequent to January 1, 1865, he Is excepted 
from the remedial provisions of the joint resolution of July 1, 1902, and 
has no title to pension under the provisions of the act of May 11, 1912, 
based on age and length of service, unless It be shown that his service In 
the Confederate Army was not voluntary. 

Layljn, Assistant Secretary: 

On January 30, 1913, this appellant filed a claim under the act of 
May 11, 1912, based upon his age and length of service, which was 
rejected September 9, 1913, upon the ground that — 

the records of the War Department show the claimant served in Hardie's 
Battalion, Cavalry Reserves, Alabama, Confederate States Army, and the evi- 
dence fails to show that said service was not voluntary, and claimant having 
enlisted in the United States service after January 1, 1865, he has no title 
under act of May 11, 1912. 

An appeal was filed November 29, 1913, upon the ground that the 
evidence in the claim shows that the appellant served more than 90 
days in the military service of the United States during the Civil 
War and that at the date of filing the claim he was over 62 years 
of age; that there is no provision of the act of May 11, 1912, 
requiring him to show that his service in the Confederate Army was 
not voluntary; and that therefore the rejection of his claim was 
error. 

The records of the War Department show that one James H. Carr, 
private, Hardie's battalion, Cavalry Reserves, Alabama, Confeder- 
ate States Army, subscribed to an oath of allegiance November 24, 
1864, at Chattanooga, Tenn., which bears the following indorsement: 

Oaths of amnesty of rebel deserters taken at Chattanooga, Tenn. : Residence, 
Cherokee County, Ala.; complexion, dark; hair, brown; eyes, black; height, 
5 feet 11 inchea 

They further show that the appellant enlisted as a substitute in 
Company E, Sixteenth Michigan Infantry, March 31, 1865, and was 
mustered out with his company July 8, 1865. 

The identity of the appellant with the " James H. Carr, private, 
•Hardie's Battalion, Cavalry Reserves, Alabama, Confederate States 
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Army," borne on the records of the War Department, and the cor- 
rectness of the bureau holding that the evidence fails to show that 
the service in said Confederate battalion was not voluntary are con- 
ceded for the purpose of this appeal and need not be now considered. 
Section 4716, Revised Statutes, provides: 

No money on account of pension shall be paid to any person ♦ ♦ • who 
In any manner Toluntarily engaged in or aided or abetted the late rebellion 
against the authority of the United States. 

The act of March 3, 1877, removed this bar only as to — 

such persons as afterwards Toluntarlly enlisted in either the Navy or Army 
of the United States, and who, while in such service. Incurred disability from 
a wound or Injury received or disease contracted In the line of duty. 

In the case of Adolph Bernstein (7 P. D., 229) the department 
held: 

The various statutes upon the subject of pensions enacted by Congress from 
time to time comprise our system of pension laws, in the nature of a code, relat- 
ing to one subject and governed by one spirit and policy. They are to be con- 
strued together, like our revenue laws, banking laws, land laws, mining laws, 
patent laws, and other similar laws upon a specific subject ; and where the later 
statute falls to repeal a former In express terms or by necessjiry implication, 
such later statutes operate cumulatively and not by way of substitution or 
repeal. 

Applying this rule, it was held in the case of George W. Gilbert 
(9 P. D., 279) : 

After giving full consideration to the ^purpose for which* the section 4716, 
Revised Statutes, was enacted and to Its relations to other laws, due regard 
being had to that construction which wiU preserve the force and consistency 
of each law without Inharmony, I am constrained ♦ ♦ * to hold that the 
disloyalty defined in said section 4716, Revised Statutes, is a bar to title under 
the act of June 27, 1890, as it is under all other laws providing pension for 
service in and during the War of the RebeUion or where express exemption from 
its operation is not made. 

And I can see no reason or good purpose in trying to place a strained con- 
struction on the act of June 27, 1890, by holding that it is sui generis, discon- 
nected from any relationship to other laws, and unafl^ected by this section 4716, 
Revised Statutes, to which it makes no specific reference, and of which it con- 
tains no repeal or exem5)tlon. Said act provides pension upon certain condi- 
tions therein named, but in so far as those conditions are not inconsistent with 
the enforcement of other laws the pension is subject to the provisions of the 
laws in general. 

Under date of May 17, 1899, the then Assistant Attorney General, 
at the request of the Secretary of the Interior, rendered an opinion 
in which he fully sustained the position taken in the Gilbert case, 
supra. (See case of Calvan Shinaugh, 10 P. D., 210.) 

In view of these decisions Congress passed the joint resolution of 
July 1, 1902, which provides that the act of June 27, 1890, shall be — 

construed and held to include all persons * * * subject to the limitations of 
said act, who served for ninety days in the military or naval service of the 
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United States during the late War of the Rebellion and who have been honorably 
discharged therefrom, and section forty-seven hundred and sixteen, Revised 
Statutes United States, is amended accordingly : Provided, however; That the 
foregoing shall not apply ♦ ♦ ♦ to those who, having had such prior service, 
enlisted in the military or naval service of the United States after the first day 
of January, eighteen hundred and sixty-five. 

Section 4 of the act of May 11, 1912, provides: 

That the benefits of this act shall include any person who served during the 
late Civil War or in the War with Mexico, and who is now or may hereafter 
become entitled to pension under the acts of June twenty-seventh, eighteen 
hundred and ninety; February fifteenth, eighteen hundred and ninety-five; and 
the joint resolution of July first, nineteen hundred and two. ♦ ♦ ♦ 

It thus appears that Congress clearly recognized the applicability 
of section 4716, Revised Statutes, to claims under the act of May 11, 
1912, by expressly extending the provisions of said act to those per- 
sons who came within the provisions of the joint resolution of July 
1, 1902. 

This appellant did not enlist until after the 1st day of January, 
1866, and therefore the limitation imposed by section 4716, Revised 
Statutes, is not removed in his case by the joint resolution of July 
1, 1902. 

It is evident from the foregoing that the appellant's contention is 
not well taken, and the bureau action, being otherwise sustained by 
the evidence in the claim, is hereby 

A'ffirmed, 

Matilda Campbell, as Widow of Henry Whitsett, alias William 

Glass. 

Decided May 5, XdH. 

Mabbiayie — Slaves — Section 4705 of the Revised Statutes — Ck)N8TRUCTioN. 

By section 4705 of the Revised Statutes CJongress recognized two modes of mar- 
riages that should be recognized as valid In claims by widows of colored 
and Indian soldiers who had died by reason of wounds or Injuries received, 
or casualty received, or disease contracted, In the military or naval service 
of the United States and In line of duty — one, a marriage which though 
not a marriage valid when celebrated, yet was assimilated to a regular 
ceremonial marriage contracted by persons enjoying full legal capacity; 
the other, analogous to the consensual marriage, the so-called common- 
law marriage that most States recognized as valid. So where slaves 
were Joined in marriage by some ceremony shown by satisfactory evidence 
to have been deemed by them as obligatory, it need not be shown that they 
lived together as husband and wife to the date of enlistment when the 
soldier or sailor died In the service, or, if otherwise, to date of death ; but 
in cases where the only evidence of a marriage was that the parties habit- 
ually recognized each other as " man and wife " and were so recognized 
by their neighbors, it must be shown that they lived together as such up 
to date of enlistment where the soldier or sailor died In the service, other- 
wise to date of death. 
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In this case the appellant having been joined In marriage to soldier by a cere- 
mony while slaves, and separated from each other by appellant's master, 
against their will, but continued to regard each other as man and wife, 
each refusing to form any other matrimonial alliance, to the date of sol- 
dier's enlistment and up to his death, the ceremonial marriage is shown 
to have been deemed by them obligatory, and she was soldier's widow 
within the meaning of section 4705. 

Laylin, Assistant Secretary. 

The appellant claims pension as the widow of Henry Whitsett, 
who served as William Glass in Company I, Eighty-third United 
States Colored Infantry, dying in service, and from causes incident 
to line of duty, August 16, 1865. Her claim was rejected November 
10, 1911, on the ground that she did not live with soldier up to the 
time of his enlistment, and hence has no title under Revised Statutes, 
section 4705. In due course she appealed. With reference to the 
issue thus created, the Commissioner reports: 

Claimant and soldier were slaves who were married by ceremony during the 
first year of the war and are shown to have lived together for about a year, 
when they were separated by claimant's owner because of their failure to beget 
offspring. According to claimant's statement, this separation occurred in the 
early part of 1802, and wlille there probably were some clandestine meetings 
thereafter, it is evident that these continued but for a short time and that 
there had been no cohabitation or living together of any character for some 
time prior to the soldier's enlistment in September, 1863. He died In the 
service on August 16, 1865. 

The sei)aration of the claimant and soldier was not voluntary, and they 
appear to have remained true to each other after such separation and to have 
recognized each other as husband or wife. A letter In case, written by 
soldier after his enlistment, shows that he still regarded the claimant as his 
wife, and testimony secured on special examination shows that claimant still 
regarded him as her husband and would walk 15 miles in hopes of getting some 
news of him, and on her remarriage after his death the records show that 
the marriage was had under his name, " Glasa" 

Under these circumstxinces it may seem a harsh and unreasonable con- 
struction of section 4705 to hold that claimant Is without title thereunder, but 
In view of the ruling in the Andrews case, 14 P. D., 288, the bureau does not 
feel free to recognize legal widowhood or take action in claim other than 
has been taken. 

This very succinctly states the case — the bureau being restricted in 
Its action by the decision in the Andrews case, to which the com- 
missioner refers. 

The record shows that the appellant and the soldier were married 
by a ceremony in the presence of her master and his family in 1861. 
This was in Missouri. No legal status of man and wife, under the 
laws of that State, was thereby effected, Johnson v, Johnson (45 Mo., 
595). The parties cohabited, by reason of this ceremony, as man 
and wife, until her master forcibly separated them, the evidence 
showing that he was actuated thereto because they failed to have 
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issue. Soldier was not his slave but belonged to a neighbor. The 
master undoubtedly had a legal right to separate them, and, as a 
fact, he did, assigning her to another negro with whom, however, she 
never lived. She and soldier met clandestinely. But some time 
before his enlistment in the Union Army it appears that, by gun and 
dogs, appellant's master succeeded in keeping them apart. The 
facts recited show that the parting was involuntary, so far as the 
slaves were concerned. That they continued, despite the actual 
separation by brute force, to regard the ceremony of marriage as 
binding upon them, is the only conclusion that the facts justify. She 
walked many miles to the plantation where soldier's sister lived to 
get news of him when he was in the Army. There is also in the 
record a letter which he, a few months before his death, wrote to 
his sister inquiring about appellant, describing her as his wife. 
There is also another letter addressed the appellant as " Mrs. Matilda 
Glass," written by the lieutenant commanding soldier's company, 
informing her of soldier's death and of the arrears in pay and allow- 
ances due. This letter, intercepted by the soldier's sister, never 
reached the appellant until some 41 years after it was written. 

The evidence is overwhelmingly persuasive of but one conclusion — 
that slaves as they were, subject to the domination of the master, 
they regarded the ceremony that united them as man and wife as 
binding them until a power higher than the master's severed 
the tie. 

But it is equally true that, however involuntary it was, they were 
not actually cohabiting as man and wife at the time of his enlist- 
ment. This brings the case within the purview of the Andrews 
decision and justifies the action below, if the Andrews case correctly 
interprets the intent of Congress in enacting what is now known 
as Revised Statutes, section 4705. That section, in its material part, 
is as follows: 

The widows of colored and Indian soldiers and sailors who have died, or 
shall hereafter die, by reason of wounds or injuries received, or casualty 
received, or disease contracted. In the military or naval service of the United 
States, and in the line of duty, shall be entitled to receive the pension pro- 
vided by law without other evidence of marriage than satisfactory proof that 
the parties were joined in marriage by some ceremony deemed by them obliga- 
tory, or habitually recognized each other as man and wife, and were so recog- 
nized by their neighbors, and lived toggether as such up to the date of enlist- 
ment, when such soldier or sailor died In the service, or, if otherwise, to date 
of death. 

I am not persuaded that this section, properly construed, does not 
afford sound statutory grounds for the admission of appellant's 
claim. The language is plain. It does not attempt to create a 
marriage for all purposes where, under the local laws of the States 
sanctioning the existence of slavery, marriages between the slaves 
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were not recognized. It denominates conditions that will warrant 
the according of a pensionable status in certain cases where there 
is " satisfactory proof that the parties were joined in marriage by 
some ceremony deemed by them obligatory," or where they " habitu- 
ally recognized each other as man and wife, and were so recognized 
by their neighbors, and lived together as such up to the date of en- 
listment." Congress saw two conditions — one, a " marriage " which 
was not in law a real marriage but yet was assimilated as closely 
as the bond condition of the slaves would permit to a regular cere- 
monial marriage contracted by parties enjoying full legal capacity; 
the other, analogous to the consensual marriages, the so-called 
" common-law marriages," that most States recognize as valid. The 
latter was more common among slaves. They " took up " with one 
another. The inception and the termination of such relations were 
for the parties to determine. Possibly the slave woman had one, 
two, three, or more such " unions." Of this sort of slave " marriage," 
the only one of potential effect. Congress says, is that prevailing at 
the time of soldier's enlistment — a "taking up" matrimonial in 
intent, and so recognized by others, existing at the time of enlistment. 

But the same condition, cohabiting at the time of enlistment, need 
not exist to effectuate a "marriage" commencing with a ceremony 
regarded by the parties as obligatory. As an evidential factor it is, of 
course, always important to show that the. parties were cohabitating at 
the time of enlistment, because in perhaps no stronger way can it be 
established that the parties certainly regarded the ceremony as 
imposing martial obligations upon them. For instance, if in the 
instant case the parties had acquiesced in the action of their master — 
the separation, vis major — and she, pursuant to the master's com- 
mand, had " taken up " with the slave to whom he assigned her, it 
might well be concluded that she did not regard the ceremony as 
obligatory, continuing the relation of marriage in spite of the mas- 
ter's will. The master could divorce them, and she would have been 
justified in consorting with another man. Such conduct, I am sat- 
isfied, would sustain, as a conclusion of fact, the proposition that the 
ceremonial marriage was not regarded as binding and that no claim 
for widow's pension could devolve from a voluntary broken relation ; 
that is, a relation either in the first place voluntarily terminated, or, 
if not willingly ended, yet subsequently acquiesced in by the parties. 

That is not the situation in this case. In face of the paramount 
authority of the master, brutally exercised, he and she continued to 
regard themselves as man and wife by virtue of a ceremony deemed 
by them as more obligatory than the will of her master. 

In the resolution of March 3, 1865, and in section 2 of the joint 
resolution of June 15, 1866, there is language which indicates the 
view expressed in the Andrews case— that even the relation which 
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starts with, a ceremony deemed to be " obligatory " by the parties 
must exist at the time of enlistment — ^i. e., the parties must be living 
together at that time. 

But in Revised Statutes, section 4705, Congress changed the lan- 
guage. Whereas in the resohition of March 3, 1865, the language is : 

♦ ♦ * cohabited together or associated as husband and wife, and so con- 
tinued to cohabit or associate at the time of the enlistment, or evidence that a 
form or ceremony of marriage, whether such marriage was or was not author- 
ized or recognized by law, has been entered into or celebrated by them, and 
that the parties thereto ♦ ♦ ♦ so continued to live, cohabit, or associate at 
the time of enlistment," etc.; 

and whereas in the resolution of June 15, 18G6, the expression is — 

joined in marriage by some ceremony deemed by them obligatory, followed by 
their llTlng together as husband and wife up to the time of enlistment, 

in the Eevised Statutes, which govern in this case, Congfess saw fit 
to prescribe as satisfactory proof of a marriage sufficient for pen- 
sionable purposes evidence that the parties were joined in marriage 
by some ceremony deemed by them obligatory, "e>r " habitually recog- 
nized each other as man and wife, and were so recognized by their 
neighbors and lived together as such up to the date of enlistment. 

The change in the language must have some significance. The 
Andrews case in effect reads into Revised Statutes, section 4705, the 
language that Congress employed in other legislation, but had 
avoided in defining the negro woman's pensionable status. The 
Andrews case amends the law rather than construes it. It is hereby 
overruled, so far as it is in conflict with this decision. 

The distinction as it appears to me is this: Cohabitation at the 
date of enlistment is a statutory requirement and must be shown 
before pensionable status can be accorded in cases where the so- 
called marital relation did not have its inception in a ceremony 
mutually deemed obligatory by them; but where there was such a 
ceremony, cohabitation at enlistment is not a condition required by 
the statute, but is one fact to be considered in connection with the 
other facts in determining whether the ceremonial relation was 
deemed obligatory by the parties — a question of fact to be adjudged 
by the evidence in each case. 

The action is reversed and the case is remanded for adjudication 
consistent with this decision. 
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Lbqnoba Eckles. 
Decided May IS, 1914. 

MaBBIAOB — ^DlYOBOB — ILLINOIS — ^DaTE DECREE EfTECTIVE. 

Appellant while a pensioner as the widow of Eckles on June 12, 1909, married 
in Toledo, Ohio, Gigliotti, a resident of Chicago, 111., and went directly with 
him to Chicago, where both have been domiciled ever since. Her name was 
dropped from the pension roll because of said marriage. Said Gigliotti 
had a prior wife, from whom he secured a decree of divorce on May 21, 
1909, in the superior court of Cook County, 111. Appellant having learned 
that her marriage to Gigliotti was Invalid in the State of Illinois, because 
It was entered into within one year from the date of said decree of divorce, 
requested him to have another and legal marriage ceremony performed, 
which he refused to do ; whereupon she left him and applied to be restored 
to the pension roll on the ground that she had not been remarried. 

Held: That under section 1' of chapter 40 of Hurd's Statutes of Illinois, 802, 
providing that if either party to a divorce in that State should marry 
another person within one year from the time the decree of divorce was 
granted "said marriage shall be held absolutely void,** said marriage of 
appellant and Gigliotti was void, notwithstanding that the same was cele- 
brated in a State other than Illinois (Wilson v. Cook, 256 111., 460, and 
People V, Prouty, 104 N. B. Reptr., 887), unless Gigliotti's wife from whom 
he obtained said decree of divorce was dead at the time of such marriage, 
said divorce not becoming effective and final for one year after Its date, 
and Gigliotti not having capacity to marry appellant 

Laymn, Assistant Secretary: 

Leonora Eckles was pensioned as the. widow of James W. Eckles, 
late captain Company B, Twenty-sixth Iowa Volunteer Infantry, 
at $20 per month, commencing July 29, 1901. On June 12, 1909, 
she was remarried in Lucas County, Ohio, to" Cairoli Gigliotti, of 
Chicago, HI., her residence being at the time Pittsburgh, Pa., and 
her name was thereupon dropped from the pension roll. 

On March 24, 1913, she jBled a declaration for restoration of pen- 
sion as the widow of Eckles, alleging that said Gigliotti, to whom 
she was married in June, 1909, had been previously married and had 
been divorced from his said former wife on May 21, 1909, in the 
superior court of Cook County, State of Illinois, as shown by a certi- 
fied copy of said decree attached to her declaration ; that at the time 
of her marriage to said Gigliotti he was a resident of Illinois, and 
according to a decision of the supreme court of said State, a copy 
of which was attached to her declaration, the said Gigliotti had no 
right to marry within a year after the said divorce was obtained by 
him, and that said alleged marriage between said claimant and Gigli- 
otti was null and void and of no effect whatsoever. She further 
alleged that at the time of said marriage to Gigliotti she was not 
aware that he had been divorced, but she had been informed and 
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induced to believe by the said Gigliotti that he had full right, au- 
thority, and power to contract a marriage with her, and she was 
not aware of the illegality of said marriage until the recent decision 
(Dec. 17, 1912) of the supreme court of the State of Illinois (Wil- 
son V. Cook, 256 111., 460), and that as soon as she learned the 
ruling of said court she requested the said Gigliotti to have a second 
and valid ceremony performed and that they be made legally " man 
and wife," but that said Gigliotti refused and still refuses to do 
so, and she is not living with him as his wife; whereupon she re- 
quests that she be paid said pension from June 12, 1909. 

This claim was rejected April 28, 1913, on the ground (as appeared 
on the brief face) " that the claimant remarried June 12, 1909, there- 
fore she has no title to restoration of pension under the general law." 

The terms of this rejection, standing alone, are not responsive to 
the claim, which contends that said marriage was void ; but it appears 
that the rejection was based on an opinion of the chief of the law 
division to the effect that said marriage was valid in Ohio, where it 
was entered into, and that it was " of no consequence to the bureau 
where the parties elected to reside after their marriage, and the fact 
that they located in Illinois does not, per se, destroy the validity of 
the marriage in Ohio," and dlaimant must be held to be, for pension- 
able purposes, the wife of Gigliotti " with no status as the lawful 
widow of the soldier." 

From this action an appeal was filed by the attorney in the claim 
June 9, 1913, contending that under the laws of Illinois, where said 
Gigliotti was domiciled at the time of his marriage to appellant and 
where he was divorced from a former spouse and where he still re- 
sides, he had no capacity to marry appellant, as his divorce from said 
former wife had not become absolute and effective at the time he 
married appellant. 

The laws of Ohio (annotated code, sec. 11181), where the mar- 
riage in question was celebrated, provide that — 

Male persons of the age of 18 years and female persons of the age of 16 
years, not nearer of kin than second cousins and not haying a husband or wife 
living, may be Joined In marriage. 

If Gigliotti had a wife living at the time he married or attempted 
to marry appellant in Ohio, it follows that such marriage was void 
and she was never his wife. 

The issue raised by the rejection of this claim and the appeal there- 
from is as to whether the bonds of matrimony of Gigliotti and a 
former wife had been fully and finally dissolved by divorce at the 
time he went through the ceremony of marriage with appellant in 
Ohio. 

The decree of May 21, 1909, which it is claimed by the bureau 
divorced Cairoli Gigliotti from Lena Gigliotti, recites that said 
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pai'ties were lawfully married July 5, 1897; that said Cairoli Gigliotti 
had been an actual resident of Illinois for over one whole year next 
before filing his bill of complaint ; that said Lena had willfully de- 
serted him and absented herself from him for over two years, and 
that the court "doth order, adjudge, and decree that the bonds of 
matrimony heretofore existing between the complainant Cairoli 
Gigliotti and the defendant Lena Gigliotti be, and the same are 
hereby, dissolved, but neither party shall marry again within the 
time forbidden by statute unless they marry each other." 

Section 1* of chapter 40 (Kurd's Stat., 1911, p. 862), Illinois Stat- 
utes, provides : 

That In every case in which a divorce has been granted ♦ ♦ • neither 
party shall marry again within one year from the time the decree was granted ; 
• ♦ ♦ and every person marrying contrary to the provisions of this section 
shall be punished by imprisonment in the penitentiary for not less than one 
year nor more than three years^ and said marriage shall be held absolutely 
void. 

The Supreme Court of Illinois, in the case of Wilson v. Cook (256 
111., 460), decided December 17, 1912, and referred to in appellant's 
declaration, held : 

1. Every State has power to declare that marriage between its citizens in 
foreign States in disregard of the statutes of the State of their domicile will 
not be recognized by the courts of the latter States though valid where cele- 
brated. 

2. Marriages which are contrary to the laws of nature, as generally recognized 
by Christian nations, and marriages which are declared by positive law to have 
no validity are exceptions to the general rule that marriages valid where cele- 
brated are valid everywhere. 

3. Section 1' of the divorce act which prohibits either party from marrying 
another person within one year from the time the divorce was obtained is not 
merely penal in character but is a statute lawfully imposing upon citizens of this 
State, as a positive policy of the State for the protection of the morals and good 
order of society against serious social evils, an incapacity to contract marriage, 
and a marriage contracted In disregard of its prohibition is void wherever 
celebrated. 

4. The amendment of section 4 of the marriage act which declares common- 
law marriages thereafter entered into to be null and void went into effect July 
1, 1906, and no presumption of a common-law marriage can arise from the fact 
that parties who attempted marriage after such date, in violation of section 1* 
of the divorce act, continued to live together as man and wife until the death of 
one of them. 

In that case, as stated in the opinion. Cook obtained a divorce from 
his wife in Clinton County, 111., on November 12, 1906, and married 
Mary A. Moore in St. Louis, Mo., February 13, 1907, who resided in 
Madison County, in said State of Illinois, and until her death, on Jan- 
uary 4, 1912, they resided together as husband and wife in said Madi- 
son County. Robert J. Wilson was appointed administrator of her 
estate and filed a petition in the probate court to sell the real estate 
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on which they had lived, to pay debts, making the appellant (Cook) 
a defendant, and alleging that appellant claimed to have been the 
husband of the deceased at the time of her death and was in posses- 
sion of the real estate described in the petition, claiming to be en- 
titled to homestead and dower therein. Cook answered, alleging his 
marriage to Mary A. Cook as above stated ; that they resided on the 
premises in question at the time of her death, and that he was entitled 
to homestead and dower therein. Upon a hearing the court found 
that. appellant (Cook) was not the husband of the deceased and was 
not entitled to homestead and dower in the premises and entered a 
decree of sale, from which the appeal was prosecuted, and the judg- 
ment was affirmed by the supreme court. 

Chief Justice Dunn, in delivering the opinion of the court, among 
other things said : 

The question, therefore, is whether the statute quoted was clearly intended 
to apply to marriages contracted outside the State, for unless the Intention is 
clear, the operation of the statute must be limited to marriages within the State. 

Formerly laws of this character in other States have usually prohibited the 
marriage of the party in fault against whom the divorce was granted, and they 
have been construed as penal in their nature and having no extraterritorial 
effect. Marriages contracted outside of the State have in this view been held 
valid in States not having such statutes (citing certain cases). This statute 
is not, however, penal in its character. It is not part of its purpose to punish 
the wrongdoer, for it treats the innocent and guilty alike. 

The court then called attention to a like statute in Wisconsin and 
quoted from the case of Lanham v, Lanham (136 Wis., 360), wherein 
it was held that when persons domiciled in that State (Wisconsin) 
and subject to the provisions of said statute leave the State for the 
purpose of evading those provisions and go through the ceremony 
of marriage in another State and returned to their domicile, such 
pretended marriage is within the provisions of the statute and will 
not be recognized by the courts of that State. 

After deciding the question on the same ground as held by the 
Illinois court in the Cook case. Chief Justice Winslow took occasion 
to add the following: 

Another view of the question, leading to the same result, has been suggested 
to our minds, which will be stated. 

The statute cited is an integral part of the divorce law of this State, and in 
legal effect enters into every judgment of divorce. This being so, must not any 
judgment of divorce be construed as containing an inhibition upon the parties, 
rendering them incapable of legal marriage within a year, which must be 
given " full faith and credit " in all other States, under section 1, Article IV, 
of the Constitution of the United States? And if it be entitled to receive such 
faith and credit, how can a marriage within another State be considered valid 
anywhere? Are not the parties incapable of contracting such a marriage any- 
where, for the reason that they have not yet been relieved of their incapacity 
to marry another, resulting from their former marriage, or, in other words, from 
the relation that their divorce is not complete until the expiration of the year? 
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Kansas has a similar statute (sec. 647 of the Code of 1868 as 
amended in 1881), providing that during the six months allowed in 
which to commence suit to reverse or vacate a decree of divorce, and 
pending such proceedings, it shall be unlawful for either of said 
parties to marry, and any person so marrying shall be guilty of 
bigamy, and under the same it has been held that a decree of divorce 
does not become final or operative as a dissolution of the marriage 
contract until the expiration of six months from the date of the 
rendition thereof, and the parties thereto are not single or immarried 
persons until such decree becomes final and absolute. (4 Kans. A., 
145.) 

It has also been held in Kansas in a case where a man procured a 
divorce in Michigan and the next day married another woman, and 
thereafter said divorce was set aside on proceedings commenced by 
the supposed divorced wife, that the decree vacating the divorce 
decree put the parties in the same position as though no divorce had 
been decreed, and that said second marriage had no effect in Kansas. 
(Comstock V. Adams, 23 Kans., 513.) 

So where a woman married in the State of Oregon 72 days after 
her husband had secured a decree of divorce from her in that State, 
in which decree it was stated that " said parties and each of them is 
free and absolutely released from tlie bonds of matrimony and all 
the obligations thereof," the laws of said State (ch. 5, sec. 499) pro- 
viding that — 

A decree declaring a marriage void or dissolved at the suit or claim of either 
party shall have the effect to terminate such marriage as to both parties, except 
that neither party shall be capable of contracting marriage with a third person, 
and if he or she does so contract shall be liable therefor as if such decree had 
not been given, until the suit has been heard and determined on appeal, and 
If no appeal be taken, the expiration of the period allowed by this code to take 
such appeal — 

in a suit for alimony against her second supposed husband in Kansas 
three years after said supposed marriage in Oregon, the Supreme 
Court of Kansas held, in the case of Wilhite v. Wilhite (41 Kans., 
154), that until the expiration of the time allowed to take an appeal 
neither party to said divorce proceeding had " any more right to 
marry a third person than if the decree of divorce had not been ren- 
dered. And if either does, he or she will be liable the same as though 
no divorce had been granted." 

The court held that she was not the wife of the defendant. 

In the case of Comstock v. Adams, supra, where a man procured 
a divorce from his wife in Michigan and the next day married an- 
other woman in the same State and later moved to Kansas, the decree 
of divorce having thereafter been vacated, the court observed that 
" if any man and woman (one of whom has been wrongfully divorced 
from a former husband or wife) choose to take the hazardo^is risk 
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of being married to each other before the divorce has become final 
and conclusive by lapse of time, such man and woman must be pre- 
pared to endure the consequences of a final revocation or annulment 
of the decree of divorce." 

The divorce laws of the State of Washington provide that all 
divorces shall be full and complete as to both parties, but further 
prohibits divorced parties from remarrying within six months after 
the decree, either within or without the State. 

In Smith's Estate (4 Wash., 702), the court, referring to the last 
provision, said : 

If the provision is to have any effect, it seems to us it must limit the preced- 
ing part of the section, and the divorce can not be held to be full and complete 
until the time mentioned in the provision has expired. It is full and complete 
for all purposes, excepting neither party shall enter into a marriage with any 
other person during the time specified, and it must be a limitation upon it in this 
respect During this time, for this puriwse, the decree of divorce is suspended 
and inoperative to that extent. The first part of said section, declaring that all 
divorces shall be full and complete a« to both parties, may have been intended 
to prevent granting a partial divorce — a mensa et thoro — ^known to the com- 
mon law; or, perhaps, to clearly prohibit the granting of divorces which 
would leave one of them capable of marrying another person than the former 
spouse and the other incapable of so doing. So construed, there is no conflict 
with the provision prohibiting the parties from marrying as therein specifled. 

In a peqpnt case. People v. Prouty, decided by the Supreme Court 
of Illinois February 21, 1914 (104 K E. Eeptr., 387), the case of 
Wilson V. Cook, supra, was cited with approval. 

The court, among other things, said : 

The statute (sec. 1' of chap. 40, Hi. Stat, 1911. p. 862) has a double aspect, 
as we pointed out in Wilson v. Cook (256 111., 460). In prohibiting the mar- 
riage of either of the divorced parties within the time specified it is not penal 
in its nature so far as it treats the innocent and the guilty alike, and in that 
respect it is no iwrt of its purpose to punish the party whose fault furnished 
the grounds for securing the divorce. In its other aspect the statute Is penal in 
its nature, as it makes it a felony for either of the divorced parties to marry 
within the time prohibited unless the divorced parties should remarry each 
other. In addition to this punishment the marriage shall be held absolutely 
void, and this result follows, so far as the rights of the parties within this State 
are concerned, even though the marriage should be performed in some otlier 
Jurisdiction. (Wilson v. Cook, supra.) 

This was a case wherein Prouty had, four days after his wife had 
secured a divorce from him in Cook County, 111., married another 
woman in La Porte, Ind., both being residents of Chicago, Cook 
County, HI., and returned to Chicago, where they had since resided. 
Prouty was brought before the court that granted the divorce to show 
cause why he should not be adjudged guilty of contempt of court 
for violating that portion of the decree prohibiting either party to the 
divorce suit to marry another person within a year. He was ad- 
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judged guilty of contempt of court and his punishment fixed at im- 
prisonment in the county jail of Cook County for 90 days and to pay 
a fine of $500. 

This judgment was reversed by the supreme court on the ground 
that the offense was criminal and the equity court had no criminal 
jurisdiction, and the punishment for the offense must be left to a 
court of different jurisdiction, and the penalty provided by the stat- 
ute itself must be presumed to be adequate. 

The statutes in many of the States provide that the guilty party 
to a divorce suit may not marry again during the life of the other, 
who may marry after decree of divorce. Said laws, and decrees 
entered in pursuance thereof, are generally held to have no extra- 
territorial effect as being in the nature of a penalty and contrary to 
public policy as in restraint of marriage. 

Furthermore, it is absurd to hold that a marriage is dissolved as to 
one of the parties only. In such a situation a man may have a wife 
living and at the same time such wife may have another husband. 
Courts will avoid, if possible, a construction which will give a person 
two spouses at the same time. 

A decree of divorce under a statute prohibiting the marriage of 
either of the parties thereto until the expiration of the time allowed 
to appeal or reopen and vacate the proceedings, or within a period 
prescribed, as said in a Kansas case (Blush v. State, 46 Pac, 185), 
" is merely a decree nisi." It differs only in that it operates auto- 
matically as to becoming final, while the usual decree of this nature 
requires the future order of the court. 

These provisions are inserted in divorce statutes for the purpose of 
avoiding the complications that often arise on decree of divorce being 
vacated after one of the parties to the divorce proceedings had mar- 
ried again, thus rendering such marriage void and the issue thereof 
illegitimate. 

It would thus appear that Gigliotti^s divorce had not become abso- 
lute and effective at the date he attempted to marry appellant in 
Ohio, and he therefore had no capacity to marry if his said wife, 
Lena, was still living. 

The bureau contends that the rule announced in the case of Wilson 
v. Cook, supra, only applies to parties, residents of the State of Illi- 
nois, who leave the State for the purpose stated and return thereto, 
at the same time admitting that Gigliotti was a resident of said 
State; that the appellant having been a resident of Pennsylvania, 
this case loses its analogy with the case of Wilson v. Cook, where 
both parties were residents of Illinois. 

In view of the settled law that both parties to a marriage must have 
legal capacity to marry, it is not apparent how a marriage may be 
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held valid because one of the parties was capable to contract such a 
marriage while the other had no such capacity. 

If is further contended that the marriage was valid in Ohio, where 
it was entered into, and it is of no consequence to the bureau where 
the parties elected to reside after their marriage, and the fact that 
they located in Illinois does not, per se, destroy the validity of the 
marriage in Ohio. It is shown, and not denied, that one of the par- 
ties to said supposed marriage, Gigliotti, was a citizen of Illinois, 
where he obtained the decree mentioned; that he was a citizen of 
said State when he went through the ceremony of marriage with ap- 
pellant and has ever since been a citizen of said State and subject to 
its laws; that while domiciled in said State ancl subject to- the pro- 
visions of its laws he left the State for the purpose of evading the 
provisions of its divorce laws and went through the ceremony of 
marriage in another State and returned to his domicile, where he has 
ever since resided. Neither he nor appellant were domiciled in the 
State of Ohio. If the Illinois statute is effective against Gigliotti, it 
is fatal to the validity of such marriage. 

If it is contended that the marriage in Ohio will be held valid on 
the ground that the statute of Illinois and the divorce decree there 
entered has no extraterritorial force in Ohio, then it is answered that 
such decree can only be attacked to effect pensionable status in a 
court having jurisdiction over the marital status of a claimant, and 
in a proceeding in which the question of the extraterritorial enforce- 
ment of such a decree is directly involved. (Mary E. Ward, 17 P. D., 
35.) Ohio has no jurisdiction over the marital status of citizens of 
Illinois. 

Furthermore, as the department stated in the Ward case, citing 
Doer V. Forsyth (50 Ohio St., 726) and other cases, that " the atti- 
tude of Ohio is not unfavorable to granting to an ex parte foreign 
decree obtained on constructive notice the same efficacy, so far as the 
dissolution of the marital relation is concerned, that it may to a 
domestic decree." 

Each of the parties must have, by the law of his or her domicile, 
the capacity to marry the other. (Stewart M. & D., sec. 115.) Not 
one, but both. The papacity to marry is a personal capacity, and as 
such depends on the law of the party's domicile. (Id.) 

An existing marriage must be dissolved before one of the parties 
can enter into a valid second marriage, and a decree of divorce does 
not become operative or absolute until the expiration of the time for 
appeal, and a marriage entered into during that time is void. (Bishop 
M. & D., sec. 135.) 

If Gigliotti's marriage to Lena had not been dissolved by death or 
divorce at the time he went through the ceremony of marriage with 
appellant, there was no marriage between them. 
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Gigliotti and appellant, as appears by the evidence, are both domi- 
ciled in the State of Illinois, where, at least, said marriage must be 
held to have been absolutely void at the time it was celebrated because 
of the impediment then existing, and under the laws of that State 
no common-law marriage after the removal of the impediment can 
be recognized. Said Gigliotti has refused to marry her according to 
the law of their domicile ; and if she continued to cohabit with him, 
she must do so as a concubine or mistress and not as a wife. 

She can not compel him to take up a residence in Ohio, even though 
the marriage would be valid there. She has no lawful husband, 
though she has been held to be a married woman. 

The department is of the opinion, and so decides, that the divorce 
decree entered by the Superior Court of C!ook County, HI., on May 
21, 1909, in the case of Cairoli Gigliotti v, Lena Gigliotti, did not 
become final and effective to dissolve the marriage existing between 
said parties until the expiration of one year from the date of entering 
the same, and by the positive law of the State of Illinois, where said 
Gigliotti and appellant are domiciled, appellant is not and never was 
the wife of said Gigliotti, unless said Lena Gigliotti was dead at the 
time of said marriage. In other words, said Gigliotti had a wife 
living and had no capacity to marry at the time he went through the 
ceremony of marriage with appellant, and such marriage was void. 

The claim is remanded for readjudication, suggesting that it be 
ascertained whether said Lena Gigliotti was living at the date of said 
supposed marriage and whether appellant has cohabited with said 
Gigliotti since she gained knowledge that said marriage was void 
and of no effect before final adjudication. 

For this purpose the action complained of is 

Reversed. 



Sarah M. Blair (as Widow), and Mary C. Blair as Guardian of 
Alleged Minor of William Blair. 

Decided May 15, 19U. 

Mabriage — Divorce — Kansas — Jurisdiction — Notice — Record. 

Soldier married Sarah M., appellant, January 1, 1869, and deserted her about 
1877, in Vermont He secured a divorce from her in Johnson County, 
Kans., March 30, 1882, while ho was and had been serving since 1881 on 
the police force of Kansas City, Mo. He married Mary C, the mother of 
the minor, December 23. 1890. 

The decree of divorce from Sarah M. contains no finding that the petitioner 
was a resident of the State for one year, and of the county at the date of 
filing the suit, and the record upon which the decree was based has not 
been filed. Sarah M. received no notice of the suit, and contends that the 
divorce from her was Toid for want of jurisdiction. 

/Google 
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Held: That as the decree of divorce did not on its face show Jurisdiction in 
court, and it appears that the soldier was not a resident of Johnson County 
nor of the State of Kansas in 1882, and that no copy of the peUtion for 
divorce was mailed to her, as required by section 641 of the General Stat- 
utes of Kansas (1868), the rule laid down in the Melissa Boyd case is not 
applicable, and It was error to adjudicate the validity of the decree of 
divorce upon the evidence on file, and the claims are remanded for re- 
adjudication as indicated. 

Laylin, Assistant Secretary: 

On April 25, 1910, Mary C, Blair filed a claim under the act of 
June 27, 1890, as guardian of Francis P., alleged legitimate minor 
child of William Blair, late of Company A, Ninety-eighth New 
York Infantry, and on April 28, 1913, Sarah M. Blair filed a claim 
under the act of April 19, 1908, as the widow of said soldier. On 
July 22, 1913, the widow's claim was allowed, and on July 30, 1913, 
the minor's claim was rejected upon the ground that he was not 
recognized as the legitimate child of the soldier, the soldier having 
had a wife, Sarah M. Blair, at the time of his marriage to the mother 
of the minor, from whom he had never been divorced and who sur- 
vived him. 

On August 15, 1913, there was filed in the bureau a certified copy 
of a decree of absolute divorce rendered March 30, 1882, in the suit 
of William Blair v. Sarah M. Blair, by the District Court of the 
Tenth Judicial District of the State of Kansas within and for John- 
son County. The minor's claim was thereupon reopened, and on 
March 25, 1914, was allowed^ and on the same date the widow's name 
was dropped from the roll upon the ground that she was not the 
widow of the soldier, he having been divorced from her March 30, 
1882. 

Under the amendment to Rule III of the Rules of Practice in Pen- 
sion and Bounty-land Appeals, approved November 26, 1913, both 
the guardian and the widow-pensioner were advised of the action of 
March 25, 1914, and the last named was allowed 30 days within 
which to appeal to the department, otherwise the bureau action 
would become final.. 

On April 21, 1914, there was received in the bureau a letter from 
the said Sarah M. Blair in which she stated that she was engaged 
in proceedings to set aside the decree of divorce obtained in the 
district court of the tenth judicial district of the State of Kansas, 
within and for Johnson County, and requested that the bureau 
action be held in abeyance until a final decision by said court Claims 
of this character being special under the aforesaid amendment to 
Rule III, this letter has been treated as an appeal by the bureau in 
order to preserve any rights that the widow-pensioner might have, 
and for the same reason it will be so treated here. 
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The soldier was originally pensioned under the act of July 14, 
1862, for gunshot wound of left foot, and at the date of his death, 
April 8, 1910, from paralysis of the throat, he was a pensioner under 
the act of February 6, 1907. He was married to the appellant 
January 1, 1869, and deserted her about 1877. He secured a divorce 
from her in Johnson County, Kans., March 30, 1882. He was next 
married to one Olga M. Basmussen, July 15, 1885, and she secured 
a divorce from him June 9, 1888. He then married the mother of 
the minor child for whom claim is made December 23, 1890. 

In defense of her title to pension, the appellant contended, in effect, 
that the decree of divorce from her obtained by the pensioner was 
void for want of jurisdiction, and it appears from the copies of 
bureau letters preserved in the case that she was advised that the 
bureau would not undertake to determine the validity of a decree 
of divorce, prima facie valid, except where there was present the 
element of fraud affecting jurisdiction, " perpetrated for the purpose 
of having some effect on pensionable rights." 

The bureau advice appears to have been based upon the decision 
of this department in the case of Melissa Boyd (widow), 14 P. D., 
279, in which it was said : 

The department announces that It will hold a decree of divorce conclusive, in 
the administration of pension affairs, when such decree shows upon its face 
necessary jurisdiction, and the record recites the Jurisdictional facts on which 
such decree was based, reserving to Itself, however, the right to inquire Into 
any and all facts which may show or tend to show that fraud was perpetrated 
upon the court by any party to the decree for the purpose, directly or Indi- 
rectly, of affecting pensionable rights. 

The decree of divorce in the suit of William Blair v. Sarah M. 
Blair reads : 

Now, on this day this cause was called and came regularly on for trial, and 
thereupon came the said plaintiff, William Blair, by his attorney, A. J. Smith, 
Esq., and the court finds that the said defendant hath had due and legal 
notice of the pendency and nature of this action, by the service of summons 
by publication herein according to law, which said notice is by the court ap- 
proved, and the court finding that the said defendant Is in default of an 
answer or demurrer herein, this cause came on for trial by the court upon the 
plaintiff's petition on file herein and the evidence. And the court, after 
hearing the evidence, being fully advised in the premises, doth find that the 
allegations in the plaintiff's petition are true and that the said defendant hath 
been guilty of abandonment. 

It is therefore now by the court here considered, ordered, adjudged, and de- 
creed that the marriage heretofore and now existing between the said plain- 
tiff and the said defendant be, and the same is hereby, dissolved, annulled, and 
the said parties thereto forever released from the obligations of the same; 
that the said plaintiff William Blair pay the costs herein expended and in- 
curred, taxed at I , and that execution issue therefor. 
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This decree does not show " upon its face necessary jurisdiction," 
and there is no copy of the record upon which the decree was based 
on file. 

In the case of Frances E. Snyder, widow (18 P. D., 108), the de- 
partment held : 

While every prefiumptlon of Jurisdiction attaches to the judgments of a court 
of general powers which are rendered in the exercise of such general powers, 
no such extent of presumption attaches to the Judgments of such courts which 
are rendered by them in the exercise of special statutory powers. 

In the latter case no presumption attaches, and their special jurisdiction must 
appear on the face of the record. 

It is stated in 1 Smith's Leading Cases, 832, that " it is well settled " that 
when courts of general powers do not act within the scope of those powers, but 
''exercise a special and statutory authority, their proceedings stand on the 
same footing with those of courts of limited and inferior jurisdiction, and will 
be inyalid unless the authority on which they are founded have been strictly 
pursued " ; citing many authorities, both State and Federal. 

In such cases " everything necessary to give jurisdiction must appear by the 
record" (Eaton v. Badger, 33 N. H., 228); such jurisdiction "must appear 
affirmatively, and can not be presumed," and "aU the facts necessary to con- 
fer Jurisdiction must be averred and proved whenever the proceedings of such 
tribunals are relied on, either as a defense or cause of action" (1 Smith's 
L. O., 818) ; and such " proceedings will be nullities unless they show jurisdic- 
tion over the cause and the parties" (ibid., 848). 

Section 641 of the General Statutes of Kansas (1868) relative to 
suits of divorce, which was in force in 1882, provides : 

The petition must be verified as true, by the affidavit of the plalntiflP. A 
summons may issue thereon, and shall be served, or publication made as in 
other cases. When service by publication is proper, a copy of the petition, 
with a copy of the publication notice attached thereto, shall within three days 
after the first publication is made be inclosed in an envelope addressed to the 
defendant at his or her last place of residence, postage paid, and deposited in 
the nearest post office, unless the plaintiff shall make nnd file an affidavit that 
such residence is unknown to the plaintiff and can not be ascertained by any 
means within the control of the plaintiff. 

Section 72 of said general statutes provides : 

Service may be made by publication in either of the following cases : ♦ * * 
in actions to obtain divorce when the defendant resides out of this 
state * * *. 

The evidence obtained upon special examination shows that ever 
since the soldier left Vermont, in 1870, the ai^pellant has lived at or 
near Waterbury, Vt., and that his sister knew where she lived, and 
it is clearly indicated that he himself could at any time have ascer- 
tained her post-office address. 

The appellant swears that she had no knowledge of this suit for 
divorce until notified by the bureau in her claim for pension. 
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Again, section 640 of the General Statutes of Kansas (1868), 
provides : 

The plaintiff In an action for divorce must have been an actual resident, In 
good faith, of the State for one year next preceding the filing of the petition, 
and a resident of the county In which the action Is brought at the time the 
petition Is filed. 

The decree of divorce filed in this case was obtained by the pen- 
sioner in Johnson County, Kans., March 30, 1882. The date of filing 
the petition does not appear. 

In his declaration under the act of February 6, 1907, filed March 
4, 1907, the soldier swore : 

That his several places of residence since leaving the service have been as 
follows: Vermont to 1879; then came west, lived In Iowa 6 months; Kansas, 
at Walieeney, 1 year; went to Kansas City, Mo., in 1881; In 1891 went to 
Omaha, Nebr., stayed there 6 years; came to West Plains. Mo., in 1897. 

Thomas S. Boulware, of Kansas City, Mo., testified on special ex- 
amination : 

I served on the police force here for 14 years, from 1881 to 1895. ♦ ♦ • 
When I first l^new this man (soldier) he was a policeman; that is, he and I 
went on the force on same day in 1881. 

Olga M. Walsh, to whom the soldier was married July 15, 1885, 
testified : 

I knew him anyhow about 5 or G years before our marriage. I became 
acquainted with him in Walieeney, Kans., and I think I did not miss seeing 
him for as long a period as three days from then until we were married. He lived 
In Wakeeney before I went there, when I was 15, and I think had lived there 
about a year. He went to Kansas City within a few weeks of the time we went 
there. The only places he lived between the time I became acquainted with 
him and the date of our marriage were Wakeeney and Kansas City, Mo. 

Wakeeney is in Trego County, Kans. 

So far as the evidence in these cases shows, the soldier was never 
a resident of Johnson County, Kans., and in 1882 was not even a 
resident of the State of Kansas. 

The premises considered, it is manifest that the evidence on file 
does not bring the decree of divorce in question within the rule laid 
down in the case of Melissa Boyd, supra, and is not sufficient upon 
which to adjudicate the validity of said decree. The claims are 
therefore remanded for adjudication in accordance with this opinion. 

Reversed, 
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Isabel Arneson (as Widow). 

Decided May 15, 191J,. 
Marriage — Iowa — ^Minnesota — Impediment — Presumptton. 

Soldier and appellant in the fall of 1879 left the State of Wisconsin together 
and went to the State of Iowa and there commenced to cohabit as husband 
and wife, and after living there in this illicit relation for about a month 
they were married by a justice of the peace, but not under their correct 
names, and some time thereafter moved to Minnesota, where they lived 
together as husband and wife until soldier's death, December 26, 1902. 
Soldier had previously married one Gunild (or Julia), who was in an insane 
asylum when he began to cohabit with appellant, and died in 1894. Appel- 
lant admitted that she had knowledge some time after her marriage that 
soldier had a wife '* in the crazy house," but continued to cohabit with him 
as before. 

Held, That the facts shown in this case are not sufficient to raise a presumption 
of the dissolution of the marriage of soldier to Gunild (or Julia) prior to 
her death or of the validity of appellant's marriage to soldier (dlstingaish- 
Ing the case of Christina Carle, 19 P. D., 120). 

Laylin, Assistant Secretary: 

The claimant, Isabel Ameson, filed on June 20, 1903, an applica- 
tion for pension under the act of June 27, 1890, as widow of Ame 
Ameson, formerly a soldier in Company D, Fifteenth Wisconsin In- 
fantry, alleging that she was married to him in Hancock Ciounty, 
Iowa, November 22, 1879 ; that both of them had been previously mar- 
ried ; that her former husband died May 18, 1876, and that Ameson's 
first wife died in September, 1894, but he was divorced from her in 
1874, as she (claimant) was informed and believed. The claim was 
rejected May 7, 1908, on the ground that divorce of the soldier's first 
wife was not shown and as she did not die until 1894, a valid mar- 
riage at common law between claimant and soldier did not obtain 
until after the passage of the act of June 27, 1890, and, consequently, 
she had no title to pension under said act. No evidence has since been' 
filed that in any way aflPects the status of the case, but in December, 
1913, Hon. Sidney Anderson filed a request for reconsideration of 
the claim in the light of the decision rendered by the department in 
the case of Christina Carle (Current Series No. 35). Under date of 
December 12, 1913, he was advised by the Commissioner of Pensions 
that the evidence in the case had received further consideration in 
connection with the decision referred to, but that the cases were not 
analagous and it was believed that the action in the Arneson case was 
proper and should be adhered to. From that holding an appeal was 
taken December 15, 1913, by Mr. Anderson, who contends that the 
claim is admissible under the Carle decision. 
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The facts in the Arneson case, as gleaned from the evidence, are as 
follows : 

The claimant was first married to one Soran Knutson, in the. State 
of Wisconsin, and lived with him in that State until his death in 
1876. Two or three years later she made the acquaintance of the 
soldier, who then had a little farm in Buffalo C!ounty, Wis., and he 
began paying her attention. In the fall of 1879 they went to Iowa 
together and there began to cohabit as man and wife. After living in 
this illicit relation for about a month they were married by a justice 
of the peace, but not under their correct names, the soldier giving 'the 
name of A. D. Anderson and claimant that of Mrs. Isabel Thompson. 
The soldier had been previously married to one Gunild (or Julia, 
as the name was given in a paper filed by him), who is said to have 
been in an insane asylum when he began to cohabit with the claimant. 
Gunild (or Julia) died in 1894. Claimant and soldier some time after 
the Iowa marriage moved to Minnesota and lived together there until 
the soldier's death, December 26, 1902. 

The Pension Bureau has admitted a common-law marriage be- 
tween the parties in Minnesota, after the death of the soldier's first 
wife and has recognized claimant as his widow by paying her cer- 
tain accrued pension due him at the time of his death. The only 
question to be considered is the legality of the ceremonial marriage 
in 1879. 

No evidence whatever has been adduced to show that the soldier and 
his first wife were ever divorced, and there can be little doubt that 
both claimant and the soldier were aware that this first marriage 
was still in force and stood as an obstacle to their lawful union in 
1879.. There is no other reasonable explanation of their failure to 
be married in Wisconsin or of their being married in Iowa under as- 
sumed names. The claimant testified before a special examiner in 
August, 1912, in part as follows : 

Q. Why did you not get married het(fre you began to live together?— A. 
(Laughing.) I don*t know. I do not know where his wife was. I did not 
know at that time nor until I had two children by him that he had a wife. I 
found it out by his brother Anton Arneson coming there. And Ame and 
Anton got to quarreling and then Anton told me that Ame had a wife living. 

Q. V^hat did you do about it?— A. Nothing. I continued living with him 
after I knew that his wife was living. She was In the "crazy-house '* at Madi- 
son, Wia 

Q. Why did you not make him go and get the matter fixed up before you 
would live with him any longer? — ^A. I don't know. My father's name was 
Thompson. 

Q. Why did you change your name when you got married to Arneson and 
not use the name Knutson? — ^A. I did not change it. If the name was given 
as Isabel Thompson, husband did that He changed his name. I did not 
know he changed his. 
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Q. The man performing the ceremony had to say his name when marrying 
you. — A. I guess I did not understand it. And I suppose he changed bis on 
account of having a wife. I saw his name, as I could read a little Norwegian 
then, and asked him why he did it, and he replied that that did not make any 
difiPerence to me. 

Q. Why did you not make him explain it? — ^A. I guess I was not smart 
enough. 

Q. You made a sworn statement explaining the change of your name by 
saying you took your maiden name. Wliy did you do that? — ^A. I did not think 
anything about it. He told me tbe last year of his life that he had a divorce, 
and when I asked him where the papers were he said she burned them up. I 
do not know where he got it. Maybe he lied to me. He lied in lots of things 
for me. 

The case is not analogous to that of Christina Carle cited by 
appellant. Christina and the soldier on account of whose death she 
claimed pension were married in the State of Minnesota in March 
1871, and lived together in that State until his death in May, 1912. 
There was no question as to the marriage having been contracted in 
good faith, at least so far as she was concerned, and she did not 
hear the soldier had been previously married until after she applied 
for pension. One Sarah Burgess filed a claim in 1889, alleging 
that she was married to the soldier under the name of Mary A. 
Watterson, in the State of Connecticut, in 1865 ; that he died at La 
Crosse, Wis., in January, 1870, and that in December following she 
married one William Burgess who died in 1879. On investigation 
some years later, a record was found of the marriage of Newell O. 
Carle to Sarah A. Watterson at Groton, Conn., January 31, 1865; 
also a record of the death of Sarah A. (Watterson) Burgess, at 
Fairhaven, Mass., on March 27, 1892 ; " name of husband, William.'' 
No proof was ever furnished of the identity of the soldier with the 
Newell O. Carle to whom this woman was married, in 1865. She 
declared that the Carle to whom she was married died in 1870. When 
informed that the man of that name who served in Company D, 
Sixth Massachusetts Heavy Artillery, was still living and a pen- 
sioner, she dropped the claim and apparently never made any at- 
tempt to assert any marital rights as his wife. She alleged in her 
application for pension that her second husband. Burgess, died in 
1879, but the record of her death indicated that he survived her 
and that she was recognized as his lawful wife at the time of her 
death. The soldier stated in the "family data circular" which he 
was required by the Pension Bureau to fill out in July, 1898, that 
he had never been married previous to his marriage to Christina in 
1871. So far as shown, his declarations and conduct were entirely 
consistent with the view that he believed himself capable of con- 
tracting a valid marriage with Christina^ 1871 ; that he entered into 
such marriage in good faith (as she did), and that he always ra- 



Digitized by VjOOQIC 



DECISIONS BELATING TO PENSIONS, 267 

garded her as his lawful wife. There were strong reasons for doubt- 
ing that he was ever legally married to the woman Sarah, and 
equally strong reasons, deducible from the conduct of both parties, 
for believing that if they were legally married the marriage was dis- 
solved. In the absence of any positive and convincing evidence on 
either of these points, it was held that the marriage to Christina 
should be presumed to have been valid. 

While the courts (and this department following court decisions) 
are inclined to allow every reasonable presumption in favor of mar- 
riage, it should appear that the marriage in support of which such 
presumptions are invoked was entered into in good faith; that the 
parties, or at least the one claiming benefit under the alleged mar- 
riage, honestly believed that they had a right to marry, and cohab- 
ited in the belief that they were lawfully married. The claimant 
admits that she ran away from Wisconsin with Ameson and lived 
with him in an adulterous relation in Iowa before they attempted 
any marriage. There is no reasonable explanation of her conduct 
other than that she knew he could not marry her lawfully and that 
an attempt to marry in the former State would have got them into 
trouble, as he was there known to have a wife living. This view 
is strengthened by their conduct in marrying under assumed names, 
which she makes no attempt to explain. Furthermore, she admits 
that some time after the marriage ceremony she learned that he had 
a wife and that he did not then deny it or claim to have been di- 
vorced, yet she continued to live with him after that, well knowing 
that she was not lawfully married to him. Her son (by her first 
husband) testifies that he knew she and Arenson were not legally 
married and told the latter shortly before his death that he ought to 
straighten out the matter, but " he did not give any answer and did 
not seem to pay much attention to it." If divorce could be pre- 
sumed for the sake of upholding marriage in a case of this kind, it 
might be presumed in any case where a man is shown to have left 
his wife and married another woman. The actual procurement of 
divorce would be a useless expense and bigamy no longer punishable. 
In the opinion of the department, the refusal of the Pension Bureau 
to recognize a lawful marriage as subsisting between claimant and 
the soldier prior to 1894 was fully justified and is 

Aifi/rmed, 
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Owen Snider (deceased). 

John G. Trezise (claimant). 

Decided May 18, 1914, 

Reimbursement — ^Act Mabch 2, 1895 — Bubial by State — Colorado Statute. 

A person designated by the county commissioners under section 6049 of the 
revised statutes of Ck>lorado to Inter an indigent soldier must perform 
such service for the sum of $50, as provided by the statute, and can not be 
reimbursed out of the accrued pension due the deceased at his death for 
any additional sum. (14 Comp. Trsy., 111.) 

Laylin, Assistant Secretary: 

The pensioner, Owen Snider, died September 28, 1913, leaving ac- 
crued pension due him to the amount of $65. The appellant, John G. 
Trezise, was the undertaker who buried him, and on November 3, 
1913, he filed a claim for reimbursement out of the accrued pension, 
alleging tbat the funeral expenses were $90 and that the decedent 
left no ppoperty to meet the same. His claim was disallowed by the 
Pension Bureau November 20, 1913, on the ground that he received 
from Boulder County, Colo., the sum of $50 in payment of the fun- 
eral expenses of pensioner and was therefore not entitled to any 
further compensation. From that action an appeal was taken De- 
cember 13, 1918. 

Appellant admits receiving $60 from the county in which pen- 
sioner died, but contends that it did not satisfy his bill, which was 
for $90 and that he is entitled to be paid the balance of $40 out of 
the accrued pension. 

Section 6049 of the revised statutes of Colorado provides that it 
shall be the duty of the county commissioners in each county of the 
State to designate some proper person whose duty it shall be to 
cause to be decently interred the body of an honorably discharged 
ex-Union soldier, sailor, or marine who served in the Army or Navy 
of the United States during the Civil War or Spanish- American 
War and died without leaving sufficient assets to defray the funeral 
expenses or leaving a family unprovided with a home and in indigent 
circumstances, and that " the expense of each burial shall not exceed 
the sum of fifty (50) dollars." 

The law having thus provided for the decent burial of indigent 
soldiers and limited the expense of each burial to $60 it follows that 
any undertaker who contracts to bury such a soldier must agree to 
accept the sum of $50 as payment in full for his services and can 
have no legal claim against any person or fund for any additional 
amount. 



Digitized by VjOOQIC 



DECISIONS BELATIKG TO PENSIONS. 269 

The State of Ohio has a similar law, and in a case in which a 
claim for reimbursement from accrued pension due an indigent sol- 
dier dying in that State was made by the undertaker, the circum- 
stances being practically identical with those in the case now under 
consideration, the CJomptroller of the Treasury to whom the matter 
was referred said : 

Whatever services were rendered by him (the claimant) in connection with 
said burial were rendered to the county commissioners. They were not ren- 
dered to the family of the deceased. For such services the county commis- 
sioners were responsible to the extent specified in the contract They have 
liquidated said Indebtedness by payment to him in full for his services as agreed 
upon. He can not now contend that his services were rendered for anyone 
other than the parties from whom he has accepted payment or that 1m is en- 
titled to any more therefor than the price agreed upon. (Dec. of CkNBptroller 
of Treasury, vol. 14, p. 111.) 

No error appearing in the action of the bureau, it is hereby 
A'ffvrmed. 



Hawley J. Denio. 

Decided May 20, 1914. 
Service — ^Act May 11, 1914 — Mustek — Dischaboe. 

This claim was rejected on the ground that claimant was not shown by the 
records of the War Department to have been in the miUtary service of the 
United States during the Civil War. Said records of the War Department 
do show that claimant deserted in the fall of 1861, at Hancock, was 
arrested June 6, 1863, received at Fort Columbus June 13, 1863, and for- 
warded to W^ashington, D. C, June 18, 1863. He was admitted to Stone 
Hospital, Washington, D. C, September 26, 1863, and discharged from the 
service from said hospital February 3, 1864, with the remark "supposed 
deserter." He was allowed pay from June 13, 1863, to February 3, 1864 
(7 months and 21 days), by Treasury certificate 106350, issued January 
17, 1889, it being noted that all pay and allowances prior to June 18, 1868, 
were forfeited by desertion. 

Held: That as the whole record in the case shows that appellant was accepted 
into the United States military service and returned to duty as a deserter 
untried, June 13, 1863, and was paid for service from that date to date he 
was honorably discharged by properly authorized officers of the Army, he 
was in the military service of the United States for pensionable purposes 
under the act of May 11, 1912. 

Laylin, Assistant Secretary: 

On September 15, 1913, this appellant filed a claim under the act 
of May 11, 1912, which was rejected October 28, 1913, upon the 
ground that he was not shown by the records of the War Department 
to have been in the military service of the United States during the 
Civil War and therefore he had no title under the act of May 11, 
1912. 
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An appeal was filed November 20, 1913, in which it is contended 
that under the decision in the case of Samuel Whiteherse (13 P. D., 
41), the evidence in this case is sufficient to show that the claimant 
has a pensionable status. It is also requested that the rejections of 
the claims under the act of July 14, 1862, and June 27, 1890, be con- 
sidered under this appeal. 

The claim under the acts of July 14, 1862, and March 3, 1873, was 
rejected in 1887, and the claim under the act of June 27, 1890, was 
rejected in 1894. I/nder Kule III of the Rules of Practice in Pen- 
sion and Bounty Land Appeals, therefore, the right of appeal from 
these actions is gone and they can not be considered at this time. 

In his declaration under the act of May 11, 1912, the appellant 
alleged that he was enrolled under the name Hawley J. Denio about 
September, October, or November, 1861, as a private in Company F, 
One Hundred and First Regiment, New York Infantry, and was 
honorably discharged February 3, 1864. 

The records of The Adjutant General's office show that the name 
Hawley J. Denio is not borne on the rolls of Company F, One Hun- 
dred and First New York Volunteers. They do show, however, that 
he deserted in the fall of 1861 at Hancock, was arrested June 6, 1868, 
at Colchester, was received at Fort Columbus June 13, 1863, and 
forwarded to Washington, D. C, June 18, 1863, in charge of Lieut. 
Riley, Tenth New York Artillery. 

The records of the Surgeon General's office show that: 

Hawley J. Denio, private, Company F, One Hundred and Firat New York 
Volunteers, was admitted to Stone G. H., Washington, D. C, September 28, 
1863, ♦ * ♦ and discharged from service February 3, 1864 ; remarks, " sup- 
posed deserter." 

The duplicate original certificate of disability for discharge reads 
as follows: 

Pvt Hawley J. Denio, of Capt. Marquis P. Shafer's Company (F) of the 
One hundred and first New York Regiment of United States Volunteers, was 

enlisted by Marquis P. Shafer, of the regiment of , at Hancock, 

N. Y., on the day of December, 1861, to serve three years : ♦ • ♦ 

Discharged this 3d day of February, 1864, at Stone General Hospital, Wash- 
ington, D. C. 

P. Glennan, 
Acting AsHistant Surgeon, United States Army, 

In charge of Hospital. 

A report of the Auditor for the War Department states: 

The records of this office show that Hawley J. Denio, late private Company 
F, One hundred and first New York Volunteers, was allowed pay for his 
service from June 13, 1863, to February 3, 1864 (7 months 21 days), by 
Treasury certificate 106350, issued January 17, 1889. All pay and allowances 
prior to June 13, 1863, forfeited by desertion. The claim was filed June 18, 
1888 * ♦ ♦. 



Digitized by VjOOQIC 



DECISIONS BELATING TO PENSIONS. 271 

In an affidavit filed in 1888, under a former claim, the appellant 
stated : 

I think my arrest occurred the fore part of June, 1863. My release was de- 
manded of Samuel Gorden (provost marshal) but not granted. My mother 
then procured the necessary papers and with Prosecutor White, of Delhi, N. T., 
followed me to New York City, demanding my release of Gen. Wood. He also 
decided that I was legally a soldier and sent me forward to Forest Hall. While 
there issued a general order ot proclamation to remoye aU charges from i>ersons 
who would volunteer to go out to immediate duty. I was one of those volun- 
teers» was taken to Fort Barnard, Va., redothed in uniform and equipped as a 
soldier, standing guard on general inspection near Fairfiix Seminary in July, 
1863. Received about two months' pay and signed the pay rolla I think in 
August, 1863» was sent to Stone General Hospital, Washington, D. C, and on 
February 8, 1864, was discharged from the service of the United States by 
reason of surgeon certificate of disability ♦ ♦ ♦. 

In corroboration of the pensioner's statement, John C. Wilson 
testified : 

I was located at Forest HaU, D. G., as a prisoner on or about July 1, 1863. 
Deponent further swears that one Hawley J. Denio, with whom I am person- 
ally acquainted was also a prisoner at same time and place; that on or about 
the said 1st day of July, 1863, there came a general order to the effect that all 
prisoners who would volunteer their services in defense of fortifications about 
the city of Washington, D. 0., would be freed from all charges against them, etc. 
Deponent further swears that said Hawley J. Denio did, at that time and place, 
volunteer his services and did go into active service in defense of Fort Barnard 
and other forts, etc. 

Under date of March 16, 1887, the War Department reported : 

Under the decision of the Secretary of War, this man's enrollment was merely 
a preliminary step toward entry into the military service which would have 
been completed by his muster-in; that by reason of his absenting himself to 
escape muster-in he can not be considered as having been in the service; that 
his arrest and imprisonment did not put him into the military service or make 
him a soldier. 

In a letter to the appellant dated June 6, 1888, the War Depart- 
ment appears to have held that the record in this case established 
him to have been in the military service of the United States, but 
under date of May 26, 1894, said department reported : 

The action of The Adjutant General in declaring the within-named Hawley 
J. Denio to have been in the military service of the United States (as shown 
by the accompanying letter addressed to said Denio under date of June 5, 
1888) is set aside as having been taken under a misapprehension of the facta 

It has been determined by this department that the arrest, imprisonment, 
and subsequent discharge of this man did not put him into the military service 
or make him a soldier, and that in the absence of any record of enrollment or 
muster-in he can not be considered as having been In the military service of the 
United States. 

To this holding the War Department has since adhered and upon it 
the bureau action was based. 
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In the case of Margaret Grifiin, widow (11 P. D., 282) , this depart- 
ment held : 

It has uniformly been, and is now, the practice of this department to accept 
the tBLCtB recited in the official records of the War Department relative to the 
military history and service of a soldier as binding and conclusive, nor will 
evidence be admitted in the prosecution of a pension claim to dispute or con- 
trovert the facts stated in said record, and any error therein must be cor- 
rected, if at all, by the authorities of the War Department, but the legal con- 
clusions and deductions drawn by the officers of the War Department from 
such facts are not, and have never been held to be conclusive and binding on 
this department, although such conclusions are very strongly persuasive and 
are, and should always be, entitled to the highest consideration and respect 

In the case of Samuel Whiteherse (13 P. D., 41), the facts in 
which, with the exception of the desertion to avoid muster-in and 
the subsequent arrest, are closely analagous to those in the present 
case, the department said : 

The certificate of disability for discharge is an original record made by 
officers whose duty it was to make such a record, and is the very best evidence, 
and of that class which is entitled to an extraordinary degree of confidence, 
its value depending largely upon the circumstance that it was made by au- 
thorized and accredited agents appointed for that purposa The War Depart- 
ment does not deny the validity of this certificate for discharge, but admits 
that it is genuine. Its contents must therefore be accepted as being true. 

In the case of William N. Davis (7 P. D., 333), this department 
held: 

Muster-in is not necessary in military law to perfect or complete the legal 
. entrance into the service of a soldier who has been formally enlisted therein. 

In the case of Charles W. Parker (14 P. D., 388), the rule was 
succinctly stated that: 

The general presumption from payment for ser\ice is that actual service was 
rendered. 

In the case of William N. Davis, supra, it was said : 

Section 2 of said act (act of June 27, 1890) provides pension for "all persons 
who served ninety days or more in the military or naval service of the United 
States, and who have been honorably discharged therefrom ♦ ♦ ♦." 

It is apparent from the record evidence herein that the appellant is one of 
the class for which said section provides pension (see case of Andrew J. Shan* 
non, vol. 7, P. D., p. 64) ; (1) having been duly and regularly enlisted in the 
military service of the United States (cases of Florida Kennerly, vol. 2, P. D., 
p. 265; Cornelius Warren, lb. 278; Andrew Goddard, vol. 7, P. D., p. 32) ; (2) 
having served therein as an enlisted man, payment made on account of service 
being generally considered as satisfactory proof that the payee performed the 
sen^'ice on account of which such payment purports to have been made (Albert 
K. Ransom, vol. 5, P. D., p. 184 ; Washington H. Rogers, vol. 6, P. D., p. 171 ; 
William C. Trlece, vol. 7, P. D., p. 85 ; John Axe, lb. 89, David J. Bailey, lb. 173) ; 
although it is not accepted in all cases as necessarily determining in itself, a 
pensionable period of service (George W. Hill, vol. 7, P. D., p. 236) ; and (3) 
having been honorably discharged from such service. 
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Service in the military or naval service of the United States during 
the Civil War and an honorable discharge, as elements of title, are 
common to the act of June 27, 1890, and tie act of May 11, 1912, and 
section 4 of the said act of May 11, 1912, expressly provides : 

That the benefits of this act shall include any person who served during the 
late Civil VTar, ♦ ♦ ♦ and who is now or may hereafter be entitled to 
pension under the acts of June 27, 1890 ♦ ♦ ♦. 

The language of the decisions cited is, therefore, equally applicable 
to the case now under consideration, and under these decisions, it is 
believed, the evidence in this case is sufficient to establish that the 
appellant was in the military service of the United States, and, the 
other requisites of title being shown to exist, has a pensionable status, 
and is entitled to a pension under the act of May 11, 1912, and it is 
so held. 

Reversed. 



Catharine Sanders (widow). 

Decided May 22, 19H. 

Mabriare — ^Pbiob Invalid Mabbiage — ^Reopening — ^Appealable Action — Ceb- 

TioBABi — Face Bbief. 

1. Where a second declaration is filed after a former one has been adversely 
adjudicated, if it be held by the bureau that the same was a duplicate or 
brought no new element In the case, it might be dismissed ; or where, as in 
this case, it was sought to have further action in the case by applying a 
later decision, it might have been treated as a motion to reconsider, but in 
either aspect it presented matter for Judicial action from which an appeal 
would lie, and not for mere correspondence, and the action taken should 
have been spread on a face brief. 

2. Whether there be error in an action of the bureau in dismissing a declara- 
tion on the ground that It is only a duplicate of a former one or whether a 
motion to reopen In view of some new decision was properly denied are mat- 
ters reviewable on appeal and should be disposed of by an adjudication 
evidenced in the regular manner affording a claimant an opportunity to be 
heard on appeal. 

3. In this case the attorney, having been informed March 17, 1914, in reply 
to his efforts to have the case reconsidered, that there was seemingly no 
valid reason for reopening the claim, appealed, but was informed that such 
appeal was barred by Rule III, Rules of Practice. As the appeal was not 
from the original rejection of the claim but from the refusal to reopen, 
March 17, 1914, petition for certiorari was filed and duly allowed. 

4. The testimony offered to show a marriage of appellant to oae Phillips also 
tends strongly to show that Phillips had at the time of such reputed mar- 
riage to her a wife living, and under the decisions of the courts of Penn- 
sylvania, where appellant and soldier were married and cohabited as hus- 
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band and wife and where soldier died, every presumption in favor of a 
formal subsequent marriage will be entertained. Appellant is held to be 
the widow of the soldier. 
(Senser v. Bower (1 P. & W., 450).) 

Layun, Assistant Secretary: 

The case is before the department on a writ of certiorari, motion 
therefor being granted on April 9, 1914. The motion states in its 
material part that — 

Under date of January 8, 1914, I filed the application of Mrs. Catharine 
Sanders for pension under the act of April 19, 1908. This was rejected by the 
Pension Bureau on the grounds that a former case had been rejected in 1909. 

As it seemed to me that your decision of November 13, 1913, in the case of the 
widow of Newell O. Carle covered the points in this case, I at once asked for 
reconsideration. 

The point I made was that under the practice laid down by you in your de- 
cision of November 13, 1913, it appeared that the case of Mrs. Sanders had been 
erroneously rejected. The Pension Bureau having refused to reoi)en and allow 
this case, notwithstanding the fact that I referred to your decision, I appealed 
under date of March 26, 1914, and under date of April 2, 1914, this appeal is 
returned to me for reasons as stated in the letter which is attached herewith. 

The point I desire to make is that where a case has been rejected by the 
Pension Bureau, if later on, by reason of any subsequent decisions of your 
oflace, it might appear that the case was erroneously rejected, then there should 
be some way whereby the applicant for pension can have this case taken up and 
decided by you. 

The Pension Bureau refused to reopen and allow this case. I believe that 
the case was erroneously rejected in the first place, and most assuredly, under 
your decision above referred to, it was erroneously rejected. 

Therefore I ask that you call on the Pension Bureau for the papers in this 
case and decide whether or not Catharine Sanders, widow of Eulius Sanders, 
is entitled to a pension under the act of June 27, 1890, and April 19, 1908. 

There should be some rule imder which a case of this kind can come before 
you and be finally decided. 

Briefly : A declaration under the act of April 19, 1908, filed by the 
claimant October 13, 1909, setting forth her claim as the widow of the 
soldier, was duly rejected November 16, 1909, on the ground that she 
was not his widow, inasmuch as she had been previously married to 
one whose death had not been shown and from whom she had never 
been divorced. No appeal from this action was noted. 

A new attorney coming into the case filed, January 8, 1914, an- 
other application imder the same act. While this declaration is 
attached to the record, there is no face brief showing that action was 
had thereon, although among the loose papers there is a letter advis- 
ing the attorney of the action on former applications. On February 
24, 1914, the attorney again addressed the bureau, which, on March 
17, 1914, informed him that there was seemingly no valid reason for 
reopening the claim " which now stands rejected on the ground that 
the claimant is not soldier's lawful widow." 
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The occasion of the attempt to secure the reopening of the case in 
the bureau seems to have been the departmental decision in the case 
of Christina Carle (19 P. D., 120). 

On March 26, 1914, the attorney noted an appeal. Under date of 
April 2, 1914, he was informed that the appeal was barred by Rule 
III, because final action had been taken more than a year previously 
and because the declaration filed January 8, 1914, was only a dupli- 
cate of that filed in 1909. The appeal, however, recited that it was 
filed ^' because the Pension Bureau do not allow this case in view of 
your (i. e., the departmental) decision of November 13, 1913, in the 
case of the widow of Newell O. Carle." 

The petition for certiorari was thereupon filed and duly allowed. 

We think, at the outset, before passing to the merits of the case, 
that two errors below are quite obvious. 

The declaration filed January 8, 1914, may have been a duplicate 
of the one in which adverse action was taken in 1909. If it were, and 
if it brought no new element into the case, it might have been dis- 
missed, or either it or the ensuing correspondence, which certainly 
attempted to apply to the case the departmental decision in the Carle 
case, might have been treated as a motion to reopen the rejected 
claim. In either aspect, the decisive action of the bureau was for its 
adjudicating divisions. Either presented a matter for juridical 
action and not for mere correspondence. 

The second point is that such action as was taken should have been 
spread upon a face brief, evincing such a final action — for that it 
was, whether formal or informal — from which an appeal will lie 
to this department 

There can be no sound distinction between an effort to reopen a 
claim rejected on a question of fact and a case rejected on a legal 
point. Where motion to reopen, or for that matter a new declaration 
is filed, accompanied by new affidavits, it is the practice regularly to 
adjudicate the issue presented, and the action taken is formally 
shown by a face brief. The same procedure should prevail where the 
motion is predicated upon the application of some decision rendered 
since the action of rejection. Whether that decision is in point and 
is potential to affect the previous action is a matter for adjudication 
and not for correspondence, and even if a new declaration is filed 
which is merely a duplicate of a former one, or if it be frivolous, the 
determination of that matter is for adjudication and not for cor- 
respondence. If dismissal is adjudged for that reason, the order 
should be entered on a face brief. It is not an interlocutory step, but 
an order or action of such finality as to entitle the party to a review 
on appeal. Whether there be error in the action of the bureau in dis- 
missing a declaration on the ground that it is only a duplicate of a 
former one or whether motion to reopen in view of some new decision 
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was properly denied — ^both present matters reviewable on appeal. 
Frivolous or weak, pertinent or strong, the filing of a declaration or a 
motion initiates a proceeding to be disposed of by an adjudication 
evidenced in the regular manner, affording the claimant a chance 
to be heard on appeal. 

The criticism of the attorney for appellant to the effect that there 
should be some rule under which a case of this kind can get before 
the department on appeal is well taken, and the remedy is suggested 
by the above statements. It should not be left to the extraordinary 
process of certiorari to correct possible mistakes in the bureau, 
where by logical conformity to the bureau practice in other respects 
the action would be clearly appealable. 

This case, on the merits, affords a very good example, showing the 
necessity of formal adjudication. The record shows that appellant 
was ceremonially married to the soldier April 16, 1872, and lived 
with him as his wife until his death in 1897. The marriage and their 
cohabitation as man and wife was in the State of Pennsylvania. In 
the course of a special examination of her claim under the act of 
June 27, 1890, she deposed that she had married one John Phillips 
in November, 1867. This marriage, if it were a marriage, had never 
been dissolved by death or divorce so far as the facts could be ascer- 
tained by the special examiner. But, it was contended, the marriage 
to Phillips was invalid because he had a living, undivorced wife and 
a child, and therefore lacked capacity to marry the claimant. 

When a girl 15 or 16 years old she was employed as a servant in a 
hotel where Phillips, a teamster, occasionally stopped. No one seems 
to know where Phillips came from. They became acquainted, and 
finally she left the hotel, returning to her father's home in company 
with Phillips. The father deposed that he did not like their being 
together without being married and insisted upon a marriage, so 
they went before a justice and were married. Within a short time 
Phillips disappeared without explanation. He returned in about a 
month, giving no account of the reasons of absence, remained about 
a month, and then went off again. She saw no more of him until 
after her boy was bom, when, accompanied by some man, he drove 
up to the house. Claimant's father asked the man what he knew of 
Phillips and was informed that Phillips had a living wife and a child 
when he married claimant. The father taxed Phillips with his 
duplicity and ordered him away. Phillips made no explanation or 
denial, but left and has never since been heard from. 

It is true that the evidence is meager. The law division of the 
bureau advised that it is hearsay and incompetent, but it fits in well 
with the undisputed facts — ^his effort to live with the girl without 
formal marriage until driven to it by the insistence of the father, the 
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unexplained absences, and his final disappearance after he was 
charged with a crime, bigamy. 

The proposition is not intricate nor difficult to solve. Would any 
court in Pennsylvania on these facts find that there was a legal mar- 
riage subsisting between Phillips and claimant so as to render her 
marriage to the soldier bigamous and to bastardize her children by 
Sanders? The presumptions indulged to sustain the validity of a 
marriage relation long continued are not lightly to be overcome by 
the existence of a former marriage of at least questionable validity. 
Good morals and the sense of justice impel the solution of doubt, 
where it is possible, in favor of the validity of a marriage existing 
over a period of 25 years, ended only by the death of one of the 
parties, rather than to sustain a marriage characterized by the inci- 
dents of claimant's relations with Phillips. In short, it is not enough 
to show that she was married by a justice of the peace to a man whose 
subsequent conduct was consonant with the charge that he had 
thereby committed bigamy — a charge which he did not deny or stay 
to face — in order to justify the conclusion that her marriage to the 
soldier was null and void at all times during her cohabitation with 
him. Before that conclusion is reached it must be shown that the 
marriage to Phillips was a valid marriage and existed as an im- 
pediment to the marriage with soldier not only at the time when the 
religious ceremony was performed, but at all times thereafter during 
the lifetime of Sanders. 

The only evidence of her supposed marriage to Phillips is her own 
word, corroborated by her parents, and this same evidence explains 
how she married the soldier without a divorce. There was no occa- 
sion for divorce, because the evidence afforded by the record is ample 
to support a finding that the marriage to Phillips was void. The 
attitude of the courts of Pennsylvania is reflected in the decision in 
the case of Mahalen Ermentrout (16 P. D., 631). It can not be 
doubted that a court of that State would sustain the marriage to 
Sanders, initiated by a religious ceremony and long subsisting, as 
valid, rather than conclude that there was an impediment to that 
marriage by reason of her relations with Phillips — ^a relation con- 
cerning which there is no record evidence and which depends ex- 
clusively upon parole testimony, not only as to its inception, but as 
to the circumstances marking its continuance and the reasons for 
its abrupt termination. 

The Carle decision dealt with the facts peculiar to that case and 
with the law of the State concerned with the status of the parties. 
It affords no rule of thumb by which all more or less similar cases 
in other jurisdictions may be adjudicated. Each case stands on its 
own bottom, to be decided on the facts and by the law of the place 
of domicile. It affords no authority for the reversal of the action 
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of the bureau in this case further than it reflects principles that are 
applicable, as we are advised by decisions of the courts of Pennsyl- 
vania, to cases similar in point of fact arising in that State and gov- 
erned by the law of that State. 

The action of the bureau denying the claimant recognition as the 
widow of the soldier is reversed and set aside. The case is remanded 
for proceedings consistent with this decision and with directions to 
modify the practice of disposing of declarations or motions to reopen 
so that hereafter the practice will conform to that herein indicated 
and outlined. 

Reversed. 



Ellen McBkid:: (widow). 

Decided May 22, 19U, 

Mabbiaoe — ^DivoBCE — Indiana — Illinois — Pbesumption of Divorce. 

Appellant married soldier In Illinois In 1884 or 1889, while living in Indiann, in 
which State soldier died February 2, 1901. He was previously married In 
September, 1879, to Catharine Beasley in Lawrence Ck>unty, Ind., and they 
separated in 1881. Catharine Beasley McBride, who la living, later married 
one Edwards, as she testifies, without procuring a divorce from soldier, 
claiming that when soldier mArried appellant she supposed she was free. 
There is evidence indicating a repute in soldier's family of the dissolution 
of this marriage by divorce, and three years having Intervened between 
soldier's separation from Catharine and his marriage to appellant, during 
which there Is little evidence of his whereabouts, it is held, under the de- 
cisions of the courts of Indiana and Illinois, the second marriage being 
shown as a fact, the law raises a strong presumption in fkvor of its legality, 
and a dissolution of the first marriage by divorce will be presumed In favor 
of the validity of appellant's marriage to soldier and she is held to be his 
widow. (Coal Run Co. v. Jones, Admx., 127 111., 379; Bouldin v, Mclntire, 
119 Ind., 574; Wennlng et al. v. Teeple, 144 Ind., 189; Christina E. Allbnm, 
13 P. D., 333; Rachel Hayes, 16 P. D., 186; Sarah J. Shadle, 15 P. D., 229; 
and Sarah J. Martin, 17 P. D., 109.) 

Laylin, Assistant Secretary: 

On September 27, 1902, Ellen McBride filed a claim under the act 
of June 27, 1890, as amended by the act of May 9, 1900, as the widow 
of William T. McBride, late of Company G, Twenty-fifth Indiana 
Infantry, which was rejected October 28, 1913, upon the ground that 
she was not the legal widow of the soldier, he having had a prior 
wife, Catherine Beasley, undivorced, who was still living. 

An appeal was filed December 12, 1913. 

The soldier was enrolled July 15, 1861, and was discharged Febru- 
ary 25, 1862, on surgeon's certificate of disability. He died February 
2,^1901. 



Digitized by VjOOQIC 



DECISIONS RELATING TO PENSIONS. 279 

The widow's claim has been specially examined, and the evidence, 
SO far as it is material to the issue raised by this appeal, shows that 
the appellant was first married in 1869 to Isaiah Akin, and that he 
died March 1, 1881 ; that she next married the soldier, February 27 . 
1884, in Richland County, HI. ; that they separated in 1888 or 1889, 
while living in Indianapolis, Ind., on account of his drinking and 
disagreements over her children by her first marriage ; that she never 
obtained a divorce from him; that she has not remarried since his 
death ; that the soldier was first married to Louisa Adams, November 
18, 1862, and was divorced from her August 24, 1870, and that she 
died, date not given; that he next married Catherine Beasley, in 
Lawrence County, Ind., September 9, 1879, and separated from her 
about 1881 ; and that his next and last marriage was to the appellant 
There is no evidence that he ever obtained a divorce from her, 
although the records, except in Marion County, Ind., do not appear 
to have been searched for the purpose of determining this point He 
died in Orange County, Ind. 

The records of Richland Coimty, 111., Orange County, Ind., and 
Lawrence County, Ind., fail to show that Catherine Beasley McBride 
and William T. McBride or Thomas McBride, by which name the 
soldier was also known, were ever divorced. 

The appellant, on August 13, 1913, testified : 

Tlie McBrldes came to near Noble, 111., about 1872 or 1873 and left about 1S76 
and went back to around Mitchell, Lawrence County, Ind. The next I heard or 
saw McBride wag about 1882 or 1883, when he appeared in the same neighbor- 
hood, and he claimed that his wife, Nan, had died, I thinls, around Mitchell, Ind., 
somewheres. It was in 1882 he appeared there. He did not stay. I merely saw 
him, and that was aU, when he disappeared, and I don't know where he was. 
He again returned in the fall of 1883, and the following February we were 
married. 

In her final statement, the appellant stated : 

I do not know of McBride living in any other places than those mentioned 
in my former statement, and I can give you no further information. McBride 
never mentioned to me of havfng a wife named Catherine. I never heard of 
such a person until after I tried to get his pension. 

Catherine Beasley McBride, now Catherine M. Edwards, testified : 

The soldier and I lived together about two years, when, through no fault 

of mine and without any notice, he left me and went to some place in Illinois, 

where, as I was informed, he married the claimant. Yes; I saw him once 

or twice after he left, but we never lived together again. 

No; I never applied for any divorce from him in this county (Lawrence 
County, Ind.), or anywhere else; If he ever applied for one from me. I 
was never notified of it When he married this claimant, I supposed I was 
free and so married Marion Edwards. 

This is the only evidence in the case bearing upon the soldier's 
whereabouts between 1881 and his marriage to the appellant in 1884. 
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James McBride, a brother of the pensioner, after testifying as to 
the first two marriages of the soldier, deposed : 

He then married a woman named Kate Beasley. '*'*'* He and she 
separated, and she got a divorce from him in 1S77. He then went out to 
Olney, 111., and married this claimant, whose name then was Ellen Alkman. 

While the date of the alleged divorce and some other errors in the 
deposition of this witness show that his recollection as to events at 
that time is not now clear and definite, his statement at least indi- 
cates a repute in the family that the soldier was divorced from the 
said Catherine. 

Under the laws in force in Illinois and Indiana at that time there 
were numerous causes for divorce in each State, and one year's resi- 
dence in Illinois and two years' residence in Indiana, prior to the 
filing of the petition for divorce, were all that the statutes required. 

The only evidence we have as to the cause of the separation be- 
tween the wife Catherine and the soldier is her statement that it 
was "through no fault of mine and without any notice." Three 
years intervened between this separation and the marriage to the 
appellant, during which we have little evidence as to the soldier's 
residence. 

The act of August 7, 1882, provides: 

That marriages, except such as are mentioned in section 4705 of the Re- 
vised Statutes, shall be proven in pension cases to be legal marriages ac- 
cording to the law of the place where the parties resided at the time of mar- 
riage or at the time when the right to pension accrued ; * * ♦. 

In the case of Coal Run Co. v, Jones, administratrix (127 111., 379), 
the facts in which sufficiently appear in the opinion, the court said : 

There was proof of the marriage of the plaintiff, Mary Jones, to Thomas D. 
Jones, the decedent, on February 19, 1875, in the county of La Salle, in this 
State, and that she had four children by said Thomas D. Jones as the re- 
sult of the marriage. The witness, Mary Evans, testified that she was mar- 
ried to Thomas D. Jones on November 16, 1867, at Mountain Ash, in Wales; 
that Jones deserted her, and she subsequently married a man by the name of 
Evans, with whom she has since resided as his wife; that she had never 
been divorced from Jones, and did not know whether Jones had been di- 
vorced from her or not. This evidwice was excluded. It was contended it 
should have been received, as showing that Mary Evans, and not the plaintiff, 
was the lawful widow of Thomas D. Jones, and that the facts in this case 
distinguish it from Conant v. Griffin (48 111., 410), ♦ ♦ ♦. However this 
may be, we think the evidence was properly excluded, as not showing 
the invalidity of the second marriage of Jones. The second marriage being 
shown in fact, the law raises a strong presumption in favor of its legality, 
which we do not regard as overcome by mere proof of a prior marriage, and 
that the first wife had not obtained a divorce. (See Johnson v. Johnson, 114, 
111., 617.) The husband might have obtained a divorce and left him free to con- 
tract the second marriage. 
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In the case of Boulden et al. v. Mclntire (119 Ind., 574) the facts 
ai-e stated in the opinion as follows: 

In this case Eliza Street intermarried with Charles Limes, in Fayette County, 
in the State of Ohio, in December, 1878. She and her husband separated wiUiin 
a few weeks after the marriage, never having kept house. She removed to 
Indiana soon after the separation, and on the 22d day of April, 1879, under her 
maiden name of Eliza Street, was in due form of law married to Horace G. 
Boulden. She lived with him as his wife until his death, which occurred in the 
year 1881. 

Charles Limes was still living and was a witness in the case. 
The court held : 

The presumption of the death of the former husband or wife, in the case of 
second marriage, is only one of the many presumptions the law indulges in 
favor of the validity of the second marriage. As the authorities cited abun- 
dantly establish, every presumption is to be indulged as against the illegality 
of such a marriage. If the law will presume the termination of the former 
marriage relation by the death of one of the parties to it, why not indulge any 
other presumption which might legally terminate the relation? We think, 
where the facts are not such as to destroy the presumption, that a dissolution 
of the first marriage by divorce will be presumed in favor of the validity of the 
second marriage. 

And although there appeared in the record a transcript from the 
Common Pleas Court of the State of Ohio showing that Charles 
Limes obtained a divorce from Eliza Limes on May 26, 1883, the 
court, while questioning the admissibility of this evidence upon the 
issue raised in the case, said : 

It may well be doubted as to whether this record, if admissible under the 
circumstances in this case, tended to prove that Eliza had not previously 
obtained a divorce from Charles Limes in the courts of Indiana ; at least it is 
not conclusive upon that question. It is shown that she resided in this State 
many years prior to the date at which the divorce was granted to Charles Limes 
in Ohio and was a resident of this State at that time, residing in Clinton 
County as the wife of Abijah Stewart. Our conclusion is that the Jury was 
authorized to find that there was not sufficient evidence in this cause to remove 
the presumption in favor of the legality of the marriage between EUza Street 
and Horace G. Boulden, and that the evidence in the cause tends to support 
their verdict. 

These cases have been selected because of the similarity of the facts 
in them to those in the present case, but they are in full accord with 
the fixed policy of the law in their respective States as declared in 
long lines of decisions. 

The rule obtaining in both States is most clearly and succinctly 
stated in the case of Weiming et al. v. Teeple et al. (144 Ind., 189), 
where it was said : 

It is settled law in this State that when a marriage has been consummated 
in accordance with the forms of law it is presumed that no legal impediments 
existed to the parties entering into such marriage, and the fact, if shown, that 
either or both of the parties have been previously married, and that such wife 
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or husband of the first marriage is still living, does not destroy the prima facie 
validity of the last marriage. The presumption in such case is that the former 
marriage has been legally dissolved * * \ 

That this is the law in these jurisdictioiis is recognized by the 
department. See Christena E. AUbum, widow (13 P. D., 833); 
Rachel Hays, formerly Collier, widow (15 P. D., 186) ; Sarah J. 
Shadle, widow (15 P. D., 229) ; and Sarah J. Martin, as widow (17 
P. D., 109). 

There can be no question, upon the evidence in this case, that the 
marriage of the appellant to the soldier was a valid marriage under 
the laws both of Illinois and of Indiana, and this being true, under 
the act of August 7, 1882, it is a valid marriage for the purpose of 
this claim ; and the other elements of title being established, the claim 
should be admitted. 

Beversed. 



Sick A Kasse (widow). 

Decided May 2S, 19 H, 
Line op Duty — Accidental Death While on Pass. 

AppeUant*s husband having been accidentally killed by being struck by a moT- 
ing train while en route from the mine planter vessel Franks to which he 
was attached, to the town of New London, Conn., on verbal permission to be 
absent from 6 p. m. to 6 a. m. the following day on his own personal busi- 
ness, his death did not occur in line of duty. 

Laylin, Assistant Secretary: 

Sicka Kasse filed on April 3, 1913, a claim for pension as widow of 
Wynan C. Kasse, late a private in the One hundred and thirty-sixth 
Company of United States Coast Artillery. Said claim was rejected 
November 10, 1913, on the ground that the soldier's death, on August 
9, 1912, from a railroad accident, while he was absent from his com- 
mand on pass, was not incurred in line of duty. From that action an 
appeal was taken December 2, 1913, the contention being that the 
claim should be allowed, as a report from the War Department shows 
that the soldier's death is held by that department to have occurred 
in the line of duty. 

A report from the War Department furnished May 16, 1913, 
states : 

The records show that the circumstances attending the death of Pvt Wynan 
C. Kasse, One hundred and thirty-sixth (Mine) Company, Coast Artillery 
Corps, were Investigated by the commanding officer of the mine planter Frank; 
that it was ascertained that on the night of August 9, 1912, the mine planter 
Frank was lying at the quartermaster wharf, New London, Conn.; that Pvt. 
Kasse had permission to be absent from the vessel from 6 p. m. untU 6 a. m. 
the following day ; that he left the vessel at 9.40 p. m. ; that In going from the 
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qnartennaster wharf to the town proper It was necessary for him to cross the 
tracks of the New York, New Haven & Hartford Railroad, and that in crossing 
these tracks he was struck by an engine and killed instantly. 

In another report furnished May 8, 1913, it is stated : 

The case of this soldier has been exhaustively considered by this department 
and the conclusion reached that the injury from which Kasse died was received 
in the line of duty, and was In no way due to his own fault or misconduct 

The view of the War Department in regard to " line of duty " 
appears to be that a soldier is in line of duty so long as he is con- 
ducting himself properly and not doing anything contrary to mili- 
tary orders or regulations, regardless of whether he is in camp or 
garrison or absent on pass or furlough. In other words, from the 
military standpoint, a soldier is in line of duty when he is not doing 
anything for which he should be censured or punished. This depart- 
ment, however, in construing the words " line of duty " as used in the 
pension laws, has followed the opinion of Attorney General Gushing, 
promulgated May 17, 1855 (Op. of Atty. Gen., vol. 7, p. 149), the 
gist of which is contained in the following paragraph : 

Every person who enters the military service of the country — officer, soldier, 
sailor, or marine — takes upon himself certain moral or legal engagements of 
duty, which constitute his official or professional obligations. While in the 
performance of those things which the law requires of him as military duty, 
he is in the line of duty. But, at the same time, though a soldier or sailor, he 
is not the less a man or a citizen, with private rights to exercise and duties to 
perform ; and while attending to these things he is not in the line of his pub- 
Uc duty. In addition to this, a soldier or sailor, like any other man, has the 
physical faculty of doing many things which are in violation of duties, either 
general or special; and in doing these things he is not acting in the line of 
his duty. Around all those acts of the soldier or sailor which are official in 
their nature the pension law draws a legislative line, and then they say to the 
soldier or sailor: If while performing these acts which are within that line 
you thereby Incur disability or death you or your widow and children, as the 
case may be, shall receive a pension or other allowance; but not if the dis- 
ability or death arise from acts performed outside of that line — ^that is, abso- 
lutely disconnected from and wholly independent of the performance of duty. 
Was the cause of disability or of death a cause within the line of duty or 
outside of it? Was that cause appertaining to, dependent upon, or otherwise 
necessarily and essentially connected with duty within the line, or was it 
unappurtenant, independent, and not of necessary and essential connection? 
That, in my judgment, is the true test criterion of the class of pension cases 
under consideration. 

In accordance with this view it has been uniformly held that a 
soldier while on pass or furlough attending to his own personal busi- 
ness or pleasure is not in the line of duty for pensionable purposes. 
(Benjamin W. Seaman, 9 P. D., o. s., 8 ; Rosalinda McCabe, 5 L. B. P., 
273; Robert Newman, 6 P. D., o. s., 228; Benjamin F. Worrell, id., 
309; John Pniitt, 9 P. D., o. s., 295; William H. Cummings, 1 P. D., 
351; John Yant, id., 118; Sarah Croft, id., 279; Susan Stevenson, 
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8 P. D., 171; Ajina S. Krause, 3 P. D., 243; Catherine Ott, 4 P. D., 
47; Willard Spinney, 7 P. D., 385; Robert A. Smith, 12 P. D., 142; 
minor of Anthony J. Brechbiel, 14 P. D., 114; Lucy Whitaker 
(mother),16P. D., 21.) 

In the case last cited the soldier was killed by being run over 
by an electric car while absent from his command by permission, 
and his commanding officer reported that his death was incurred in 
the line of duty. This department held, however, that his death did 
not occur while " in line of duty," within the meaning of the pension 
laws. In a recent case (Mary J, Watters, mother, Current Series No. 
51) it was said: 

Line of duty for military purposes and from the viewpoint of the War Depart- 
ment may be, in fact is, in some instances necessarily different from that of 
this department^ which considers it only from a standpoint for pensionable 
purposes. This department does not — can not under the law — accept the con- 
clusion that this soldier was in line of duty when he was killed merely because 
the War Department so holda 

Death in Ibie of duty was admitted in the Watters case, not be- 
cause it had been so held by the War Department, but because the 
evidence showed that at the time the soldier was killed he was not in 
pursuit of his own business or pleasure, but was returning to camp 
pursuant to the order to return within a specified time, which his 
pass necessarily carried with it, and, in fact, had returned, as he 
was within the military reservation. In the case now under consid- 
eration there seems to be no dispute as to the fact that the soldier had 
left the vessel with which he was connected by permission, for pur- 
poses of his own private business or pleasure, and was accidentally 
killed while proceeding from the vessel toward town. It does not 
appear that he was in any way blamable for the accident, but 
neither does it appear that the service was responsible for it. The 
action of the Pension Bureau was in accordance with the well-settled 
construction of the law, and is 



Adeua B. Auspaugh, formerly Cook. 

Decided May 26, 19U, 

Decree — Nullity — Jubisdiction — ^Notice — Misnomer. 

1. A decree of divorce or nullity, out of a court of competent Jurisdiction, is 
decisive of the status of the parties in relation to pension matters, in that 
it concludes the Pension Bureau on what constitutes the law of the place, 
within the meaning of the act of August 7, 1882 — unless said decree is 
contrary to the law as defined by a higher court of the State, or unless the 
decree is void on account of fraud in the proceeding affecting, not the merits 
of the case or the cause of action, but the jurisdiction of the court. 
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2. A person afflicted with syphilis or gonorrhea and not cured thereof is in- 
capable of contracting a valid marriage in Michigan. 

8. A decree of a court of competent jurisdiction annulling such a marriage sets 
aside the attempted marriage ab initio. 

4. Appellant lost her pension as widow of the soldier by reason of her supposed 
remarriage to one Brown. It developed that Brown at the time of such mar- 
riage was afflicted with gonorrhea. A circuit court declared the marriage 
null on that ground, In a proceeding wherein service on Brown was had by 
publication, the judgment roll disclosing a misnomer of the plaintiff in the 
proceedings. Appellant thereupon applied tor restoration of her widow's 
pension: Held, That the decree must be given effect here, the Pension 
Bureau being without jurisdiction to determine that the circuit court was 
without jurisdiction on the ground of no service on the defendant by reason 
of the misnomer of the plaintiff. That question is for the appellate courts 
of Michigan to decide, and in the absence of a decision to the contrary the 
decree of the trial court must be accepted as defining appellant's status. 

Laylin, Assistant Secretary: 

The appellant, as widow of Jay Cook, Company H, Tenth Michi- 
gan Volunteer Infantry, was a pensioner from some time in 1867 to 
the date of her remarriage to one John G. Alspaugh, when, pursuant 
to the requirements of the statutes, she was dropped from the rolls. 
Upon Alspaugh's death, and subsequent to the passage of the act of 
March 3, 1901, renewal of said pension under the terms of that act 
was allowed ; and she was in receipt of that pension down to June 22, 
1910, when her name was again dropped from the rolls on the ground 
that she had remarried one Charles Brown. 

On April 10, 1911, she filed a claim for restoration under said 
act of March 3, 1901, alleging that her marriage to Brown was void. 
The claim was rejected on the ground that — 

the claimant has no title to restoration of pension which she formerly received 
as the remarried widow of the soldier, Jay Cook. Said pension ceased upon 
her marriage to Brown on June 22, 1910, and it is held that this marriage has 
never been legally set aside. The instrument filed purporting to nulUfy said 
marriage is not accepted, as the court granting the decree was without inherent 
or statutory Jurisdiction to grant the same 

A motion to reopen and reconsider having been denied, she 
appealed. 

The " instrument " mentioned is undoubtedly the certified copy of 
the judgment roll and decree of the Circuit Court for the County of 
Eaton, Mich., sitting in chancery, whereby on January 24, 1911, it 
decreed that the marriage supposed to have been entered into between 
thef appellant and Charles Brown was null and void. 

The report of the bureau in explanation of the action of rejection 
advances the view that the decree of the court merely dissolved the 
marriage, voiding it only from the date of the decree. The action, 
however, taken pursuant to an opinion rendered by the law division 
of the bureau, seems to rest on other grounds, including lack of 
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jurisdiction generally in a circuit court in Michigan to annul a mar- 
riage "by reason of a canonical or physical disability or incapacity 
on the part of one of the parties," and, in this case particularly be- 
cause the defendant was not personally served but was brought into 
court, if at all, by constructive notice in which there was a defect, 
i. e., a misnomer of the party plaintiff. 

Whatever may have been the fundamental thought prompting the 
action of rejection, the claim stands rejected on the theory either that 
her marriage to Charles Brown still exists and defines her status or 
that, if otherwise, it was a valid marriage until dissolved by the decree 
of the court. Yet the action distinctly finds, and the bureau so held, 
that the court granting said decree was without jurisdiction. 

However, upon any of the grounds advanced we think the action 
was erroneous. 

The State of Michigan, May 25, 1905, passed an act amendatory 
of section 8593 of the Compiled Laws, 1897, in which it provided, 
among other things, that — 

No insane person, idiot or person who has been afflicted with BSi)hilis or 
gonorrhea and has not been cured of the same shaU be capable of contracting 
marriage. 

Section* 8216 of the Compiled Laws of Michigan, 1897, in the part 
thereof material to this case, provides : 

All marriages which are prohibited by law on account of consanguinity or 
aflanlty between the parties, or on account of either of them having a former 
wife or husband then living, and all marriages solemnized when either of the 
parties was Insane or an idiot, shall, if solemnized in this State, be absolutely 
void, without any decree of divorce or other legal process. 

The position taken by the bureau is that section 8216 was not in 
terms amended by the act of May 25, 1905, and that under the law of 
Michigan only the marriages described in said section are those which 
are inherently void. 

It is not at all unlikely, but it is not necessary to decide, that such 
a marriage as the one in the case at bar, inhibited by the act of May 
25, 1905, is not void without a decree of court; that is, that it does not 
fall within the class declared by said section to be null and void with- 
out a decree of court. But we are unable to find even in this assump- 
tion any grounds for distinguishing between a marriage declared void 
without decree and a marriage declared void by decree under the 
statutes. If a marriage is null and void under the law, either by 
direct declaration of the statute or by finding and decree of the court 
under a statute, the effect is the same — ^there never was a marital 
status established or existing between the parties. This is unlike a 
statute authorizing a decree nullifying a marriage from and after a 
certain date. The act of May 25, 1905, strikes vitally at the capacity 
of a party to contract a marriage. It does not say that a person 
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afflicted with the described venereal diseases, or one of them, is for- 
bidden to many, a prohibition carrying merely penal consequences if 
violated. It says that such a person is incapable of contracting mar- 
riage. He is in the same category with the idiot or the insane per- 
son. Clearly, in view of such a declaration by the law-making 
power having jurisdiction to determine the essentials in creating the 
marital status, it can not be held that a party afflicted with the dis- 
eases mentioned can, in violation of the law, create, with another, a 
marital status which will subsist until such time as a court may de- 
cree its nullity. Mkrriage is a status in the making of which three 
parties are concerned — the man, the woman, and the State. The 
consent of all three is essential. The State defines by its statutes 
the general condition under which its consent is given. In Michigan 
it refuses its consent where one of the parties is afflicted with gonor- 
rhea or syphilis, possible for eugenic reasons. Whatever the reason 
may be, such a person is as incapacitated as an idiot or an insane per- 
son to establish the status. The State withholds its consent. The 
decree of nullity by a court of competent jurisdiction is really de- 
claratory. Idiocy and insanity are obviously more patent to the 
public; a venereal disease is not generally advertised. There may be 
reason for declaring marriage by one of the first class void without 
decree; there is, undoubtedly, good reason for a judicial determina- 
tion of the facts affecting the second class before a marriage is de- 
clared void by decree. But in either case, the marriage must be null 
and void ab initio. 

If, then, the decree of the circuit court filed in evidence in this case 
is competent for any purpose, its effect is to declare appellant's at- 
tempted marriage to Brown a nullity from the beginning. 

Section 8618 of the Compiled Laws of Michigan, in force during 
the time covering the incidents in the case, confers jurisdiction on 
the circuit courts of Michigan in matters of nullity. 

On July 28, 1910, Adele Cook filed her bill in the Circuit Court of 
Eaton County, on its chancery side, setting forth the fact that on 
June 22, 1910, she went through the form of marriage with one 
Charles Brown, the ceremony being performed at Jackson, Mich., by 
the Rev. Mr. Britmire, or Brightmyer; that she cohabited with said 
Brown at her home in Charlotte, Mich., for about a week, when she 
discovered that he was afflicted with a venereal trouble ; that at the 
time of the marriage said Brown had gonorrhea and had not been 
cured of the same; that she had become afflicted therewith as the 
result of said marital relation ; that upon discovery of the condition 
she ceased to cohabit with him and refused to live with him; that 
by reason of these facts said supposed marriage was absolutely null 
and void under the provisions of said act of May 25, 1905 ; where- 
fore she prayed a decree of nullity. SubpcBna duly issued, but was 
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not served, as defendant could not be found. Service was had, in 
due form, by publication, the order citing Charles Brown to appear 
and answer the bill of complaint filed by Adele Cook. Default was 
noted and the cause was heard before the chancellor. Decree was 
entered declaring the " supposed marriage " null. 

It is objected that the court failed to acquire jurisdiction over 
Brown, because the service on him was merely constructive and was 
deficient in that there was a misnomer of the plaintiff. The proceed- 
ings were in the name of Adele Cook, whereas at the time of her sup- 
posed marriage to Brown she was not the widow of Cook but the 
widow of Alspaugh and was known by the latter's name. 

It is also objected that the transcript of the record in the annul- 
ment proceedings is not evidence of a decree of nullity of the sup- 
posed marriage between Adelia Alspaugh and Charles Brown. 

The objection is technical and trivial. In her numerous affidavits 
and declarations in her pension claims she had repeatedly described 
herself as Adelia Cook, now Alspaugh. She was restored to the rolls 
in 1901 as "Adelia B. Cook, now Alspaugh." She was pensioned as 
such and the slip announcing her dropping from the rolls by reason 
of her marriage to Brown describes her as "Adelia B. Cook, now 
Alspaugh." The identity of "Adele Cook " and "Adelia B. Cook, 
now Alspaugh," has been conceded in all the correspondence had in 
relation to the case. Moreover, Brown unquestionably knew about 
it, because she lost her pension as "Adelia B. Cook, now Alspaugh," 
by reason of her marriage to him. There is, in the record, the origi- 
nal voucher sent her for the quarterly pension from June 4, 1910, to 
September 4, 1910, within which period she contracted her relations 
with Brown. This was not executed by reason of the ceremony of 
marriage by which she then supposed herself to be the wife of Brown. 
It was she who notified the pension agent at Detroit. She was paid 
to June 22, 1910, and then dropped from the rolls. 

Nor, in our opinion, is the misnomer vital in its effect upon the juris- 
diction of the court. Brown was correctly described in the published 
notice. The notice did not describe the nature of the suit. He was 
called into court to answer a bill of complaint. He remained away 
at his peril. The misnomer might have afforded grounds for a plea 
in abatement. But its effect is no greater. 

While it is perfectly well known and very generally held that 
the misnomer of the defendant where the service is by publication 
is fatal to the jurisdiction of the court in that it is no service on 
the real defendant, there appears to be no published decision of any 
court holding that the misnomer of a plaintiff equally vitiates the 
service. There is, of course, reason for the distinction. 

There is no decision of the court of last resort in Michigan on 
the point. Thus we have, in the case at bar, the action of a circuit 
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court declaring the nullity of the marriage, the decree having been 
rendered under the circumstances stated ; and no decision of a higher 
court of that State passing upon the jurisdictional point involved. 
The circuit court had, generally, jurisdiction over the subject matter 
of the suit. It had jurisdiction in the particular case, provided 
that the misnomer of the plaintiff, where the notice is by pciblica- 
tion, is not fatal to the jurisdiction. 

So far as the status of the appellant in Michigan is concerned, 
there can not be a doubt ; by virtue of the decree she is the widow of 
Alspaugh, and has been such at all times since his death, and not the 
wife of Brown. The decree was not rendered in the face of a de- 
cision by a higher court that jurisdiction can not be acquired under 
the circumstances of this case. 

Has, then, the bureau or this department jurisdiction to pass 
upon the question and to decide what the Supreme Court of Michi- 
gan might decide — that the circuit court acquires no jurisdiction 
where there is substituted service and a misnomer of the plaintiff? 

We think not. The jurisdiction of the department is confined by 
the act of August 7, 1882, to the ascertainment of a claimant's mari- 
tal status according to the law of the place where the parties re- 
sided at the time of marriage or at the time when the right to pen- 
sion accrued. The act confers no jurisdiction to decide independently 
what the law of the domicile is; it directs that the law shall be fol- 
lowed. It means that if the law has been declared by the proper 
judicial tribunals of the State, that decision must govern in pension 
cases affecting the citizens of that State. There may be— ^there are — 
cases where the State courts have not passed upon a particular point 
and where the law of the domicile must be ascertained by independent 
investigation and adjudication. But where, as in the case at bar, 
a State court, even if not the court of final appellate jurisdiction, 
has passed upon the status of a party in a particular case, that judg- 
ment or decree, in the absence of fraud affecting the jurisdiction of 
the court, must be accepted and regarded as defining the domestic 
status of the party. It leaves no room for further adjudication in 
the Pension Bureau. It declares what the law of the domicile in its 
application to the particular case really is, and it must be followed, 
unless, indeed, it is clearly in defiance of a decision by a higher court 
of that State; in which event, the decree would not reflect the law of 
the State. Concretely : If the Supreme Court of Michigan had de- 
cided that a lower court can not acquire jurisdiction over the de- 
fendant under the circumstances appearing in this record, and if 
despite that decision the circuit court had assumed jurisdiction, it 
might then be competent for this department to be guided by the law 
of the State as laid down by its higher court, rather than to accept 
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the decree of the inferior court as decisive of the local status of the 
party. But where the judgment roll exhibits all the facts and de- 
tails essential to jurisdiction, so far as we are advised to the contrary 
by any decision of a superior court of that State, the decree is en- 
titled to full faith and credit in the determination of a question 
arising under any pension law. The proceedings may not be re- 
viewed here. 

An illustration of what is meant is afforded by two cases, both 
involving decrees of courts in Michigan — ^the case of Harriet J. Bur- 
dick (17 P. D., 210), where the department reversed the bureau, hold- 
ing that a certain decree in that case vacating a former decree of 
divorce must be given full faith and credit here; and the case of 
Lucinda W. Van Hyning (17 P. D,, 217), where the department 
affirmed the action of the bureau in declining to accept the decree in 
that case because said decree was clearly contrary to the law of 
Michigan as defined by its supreme court, which, in Zoellner v. Zoell- 
ner (46 Mich., 511), had condemned the- proceeding indulged by the 
circuit court in the Van Hyning^ suit. 

Of course, where there is unmistakable fraud apparent, fraud of 
the sort that affects the jurisdiction of the court and vitiates its 
decree, and such a fraudulent decree concerns the pensionable status 
of one of the parties, the decree is not controlling here for the very 
excellent reason that it is not controlling in the State — the judgment 
or decree being subject to collateral attack in the State courts. By 
this, however, is not meant fraud affecting the merits or going to the 
cause of action, where the court was imposed upon, but fraud that 
goes to the jurisdiction and is fatal to the jurisdiction. The distinc- 
tion is that between a decree which can only be vacated by a direct 
proceeding and a decree which may be attacked collaterally. 

Subject to these limitations, a decree and judgment roll, duly exem- 
plified, must be accepted here as exhibiting the law of the State in 
the particular case in which it is put in evidence. 

The action below is reversed, and the case is remanded with direc- 
tions to restore appellant's- name to the rolls forthwith. 

Reversed. 



WiLjjAM M. Potter. 

Decided May 27, J9H. 

Disability. Act May 11, 1912. Unfit and Unable Defined. 

The words " unfit for " and " unable to perform manual labor," as used In the 
act of May 11, 1912, do not Imply that one's ability for manual labor is en- 
tirely wanting, any more than that one's ability has been slightly invaded, 
but that one's power or ability to labor must have been so seriously af- 
fected by causes due to the service in line of duty during the late Civil V/ar 
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as to make it so undesirable, objectionable, or incompetent that one would 
be thereby deprived of gaining remunerative or profitable financial benefit 
to himself or others, but a disability greater than one equivalent to the 
loss of a hand or a foot and less than required to give title to the second- 
grade rate. 

Laylin, Assistant Secretary: 

This officer, being a pensioner under the general law at $17 per 
month by reason of gunshot wound of right forearm and varicose 
veins of both legs, filed his declarations May 14 and 31, 1912, under 
the act of May 11, 1912, a rating of $25 per month being allowed by 
reason of age and length of service, claim under the disability clause 
being rejected October 8, 1912, on the ground that the pensioner, by 
reason of accepted causes, was not unfit for or unable to do manual 
labor. An appeal was entered October 16, 1912, wherein appellant 
takes exception to the action of the Commissioner of Pensions and 
requests that " a definite construction be placed upon the law as to 
what constitutes disqualification for the performance of manual 
labor." 

Pensioner enlisted May 9, 1861, was honorably discharged July 31, 
1861, reenlisted September 17, 1861, being finally honorably dis- 
charged July 18, 1865. The only disabilities alleged and established 
as of service origin are gunshot wound of right forearm and vari- 
cose veins of both legs, for which he was on the general-law roll 
since April 6, 1899, at $17 per month, and he asserts by reason of 
these accepted causes he is now unable and unfit for manual labor, 
and that if the disability clause of the act of May 11, 1912, be con- 
strued according to the intent of Congress, it would give him title to 
the $30 rate mentioned therein. 

The issue in this case is, then, whether, under a proper construction 
of the statute in question, the gunshot wound of forearm and the 
varicose veins of both legs would render the pensioner unfit for or 
unable to do manual labor within the meaning of the term as used 
in the act of May 11, 1912. 

The $30 rate, which existed prior to the rate under consideration, 
was bestowed upon those who by reason of their military or naval 
service were or are — 

* * * so disabled as to be incapacitated for performing any manual labor, 
but not so much as to require regular person aid and attendance. (Act of 
Mar. 3, 1883.) 

This act was construed to mean, so far as degree of disability is 
concerned, total incapacity for the performance of manual labor, it 
being naturally concluded that if one could not perform any manual 
labor he was therefore totally incapacitated. 

If the act of May 11, 1912, is to be construed as intending to bestow 
a $30 rate upon those only who can not do any manual labor, then the 

Digitized by VjOOQIC 



292 DECISIONS RELATING TO PENSIONS. 

intent of that part of the act difTers in no wise from the terms of the 
act of March 3, 1883, and is but duplicate and useless legislation, con- 
ferring no enlarged or further benefit. 

Such effect, however, must be avoided if reasonably possible under 
the fundamental canons of construction of statutes. An act can not 
be considered as useless, or as enacted for no purpose, if it can be 
reasonably construed otherwise. It is never to be presumed that 
Congress indulges in useless legislation. All legislation is assumed 
to be for some purpose, and for the attainment of some desired end, 
and a construction, if possible, must be put upon words in a statute 
which will allow that end to be attained. 

This doctrine is too familiar to require citation of authorities. It 
must be assumed that Congress designed, when certain conditions are 
present, to accord a $30 rating to some who were not entitled to it 
under the general law. 

Comparing this act, so far as the $30 rate is concerned, with that 
which had heretofore carried the same rate, it is found that the con- 
dition precedent, i. e., the cause which carries the rate, is the same. 
The disability must have been due to the service and line of duty. 

What would constitute a condition where one is incapacitated for 
performing any manual labor has been repeatedly considered and 
decided by the department. It was discussed in the decision of 
Radebaugh (16 P. D., 194), and there held that the incapacity for 
performing any manual labor must be complete, not admitting of 
qualification as* to remuneration or profit; and that manual labor 
has, in pension legislation, included any work or chores of a useful 
character performed with bodily effort or with muscular exertion; 
concluding that one who was able to do any work of a useful charac- 
ter, independent of the question of its value from a remunerative or 
profitable standpoint, was not totally incapacitated ; that is, he was 
not in a condition where he could not do any manual labor. 

Such has been the consistent holding of the department, and this 
language may be considered, by way of comparison in the present 
discussion, as accurately defining the condition of one who could not 
do any manual labor, and thus entitled to the $30 rate under the 
general law. 

A state of ability or inability is one of comparative, not fixed 
degree, and a single word used in a comparative sense, descriptive of 
a condition, may mean much or little according to the context, or 
circumstances under which it is used. In the usual, ordinary way 
of expressing one's ideas, or in attempting to convey a meaning by 
words, " unable " should, perhaps, if intended to describe a complete 
inability, be preceded by the word totally, or its equivalent. 

Moreover, the whole history of pension legislation shows that 
Congress has been fully aware in many instances of the advisability, 
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if not necessity, of using qualifying and descriptive words, so far 
as one's capacity to do or not to do is concerned. Witness : 

So permanently and totally disabled as to require — (Act of June 18, 1874.) 

Total loss. (Jan. 15, 1903.) 

Utterly helpless from injuries. (June 16, 1880, as amended.) 

Any degree of pensionable disability. (Mar. 2, 1886.) 

In such a degree as to render them unable to earn a support (June 27, 1890.) 

Disability to such a degree as to require, etc. (July 14, 1892.) 

Unfit for or unable to do manual labor is an expression intended 
to describe a condition, a state of impaired power, whereby one's 
ability to perform manual labor has been invaded. The words as 
used by Congress, however, do not intend, probably could not ever 
have intended, so completely, definitely, and accurately to describe by 
bounds a condition which must exist alike in each and every claimant, 
because no man is exactly like another, even as to his normal state of 
ability. Nevertheless, the words must be considered as necessarily 
adapting themselves to any case or class of cases coming within the 
scope of the act and meaning what they would mean in common 
parlance ; no less and no more. 

The Standard Dictionary gives the following : 

Unable : Lacking the necessary power or resources. 

Unfit : Not adapted or qualified for a certain purpose ; unsuitable ; not oppor- 
tune or appropriate. 

It is observed that in these definiti(His not one of them as to " unfit " 
conveys the idea of absolute completeness. 

Roget, in his Thesaurus, places the word " unable " under " Cause 
and effect," grading it with inaptitude, disqualification, and inef- 
fectiveness. 

The word " unfit " appears to be used in a greater variety of ways, 
and it has more shades of meaning according to that author. 

In the class '' Subservience to ends," which perhaps expresses as 
well as any term could the sense in which it is used by Congress in 
this act, he classes it with inexpedient, undesirable, objectionable, 
disadvantageous, and inappropriate. 

It would seem, then, most reasonable to conclude that the word 
"unfit" as used in this act need not necessarily be considered as 
carrying the sense of the superlative. 

The department has already, in the case of Charles Newburgh (19 
P. D., 112) , shown that as far as the act of May 11, 1912, is concerned, 
" unfit " and " unable " are used with the same intention. Congress 
certainly never intended to make an invidious distinction between 
pensionable causes of equally honorable origin. 

What was the state of the law at the time Congress, in the act of 
May 11, 1912, provided this $30 rating? 
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The next lower rate, as distinguished from what are known as 
specific ratings, is $24, and that rate is accorded to one whose " inca- 
pacity to perform manual labor " is " equivalent to the loss of a hand 
or foot." (Act of Mar. 3, 1883.) 

Such a degree of disability is so purely theoretical and impossible 
of accurate determination as to have caused the department much 
trouble and vexation in attempting to apply it to individual cases. 
So far as manual labor is concerned the loss of a foot is of much less 
consequence than the loss of a hand ; and in the general run of cases, 
certainly with adults, the loss of the right hand is a greater disquali- 
fication than the loss of the left. The act, however, made no distinc- 
tion, leaving it to the department to administer the law as best it 
could. The $24 rate being the only rate between $17 and $30, and 
in order that the act be not rendered inoperative because of indefi- 
niteness, the custom obtained to accord the $24 rate to those who were 
manifestly entitled to more than $17 but not to the $30 rate. There 
was no other way of giving the act any force. 

Was it meant to allow the $30 rate under the act of May 11, 1912, 
to those who, under the general law, were entitled to the $24 rate? 
Manifestly not, for the reason that if so the act would have said so 
inferentially if not otherwise. Congress knew the $30 rate was al- 
ready accorded those who were unable to do any manual labor. If 
it had meant to consider as entitled to the $30 rate those who had 
heretofore been rated at $24, some indication of that purpose would 
appear in the act itself; but as there is not the slightest reference, 
even remotely inferential, that such was the intent, it must be con- 
cluded it was not. 

In more than one instance the degrees of inability have been re- 
duced and ratings increased by Congress, to the end that those who 
were then receiving the highest rate possible by reason of certain 
degrees of disability might receive a higher rate for the same or even 
n less degree of disability. 

The first distinct and definite mention the department finds of an 
inability to perform any manual labor is in section 1 of the act of 
June 6, 1866, wherein a rate of $20 per month was allowed for such 
a condition. That degree of inability is now rated under the general 
lajsi at $30 per month. The same section of the same act allowed a rate 
of $2^ per month to those who are (were) : 

So permanently and totally disabled as to render them utterly helpless, or 
so nearly so as to require constant personal aid and attendance of another person. 

Such a condition is now rated under the general law at $72 per 
month. 

Inability to do any manual labor is now rated at $30 per month 
under the general law, while one who was so helpless as to require 
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the constant aid of another formerly received under said law but 
$25 per month, a clear instance of a greater rate for a less disability. 

The act of March 2, 1895, fixed a minimum rate of $6 per month, 
while prior to that date many unimportant disabilities were rated 
at $2 and $4 per month. 

In other words, the rate — ^the effect — ^has been increased, while the 
degree of disability — the cause — ^has been lessened at times ; all tend- 
ing to the same end, viz, that pensioners should receive more than 
formerly for the same or even less disability. 

In summing up the department finds that the words ^^ unable and 
unfit " do not imply that one's ability for manual labor is entirely 
wanting, any more than that one's ability has been slightly invaded. 
Neither of these meanings is warranted. The power or ability to 
labor must have been so seriously affected as to make it, when com- 
pared with one who is in a generally normal condition, so undesir- 
able, objectionable, or incompetent that one would be thereby de- 
prived of gaining remunerative or profitable financial benefit to him- 
self or others, and the cause for such condition must have its foun- 
dation in wounds received or disease contracted in the service. 

If one's ability has been thus lessened,, such fact must be capable 
of demonstration and proof by such evidence as is commonly em- 
ployed in establishing any fact at issue. 

Each case must stand upon its own footing and be decided accord- 
ing to its own particular facts, all factors, so far as they relate to or 
directly affect or influence the disability of service origin, being taken 
into consideration before arriving at a conclusion as to the degree 
of ability to perform manual labor possessed by a claimant. 

If any effect is to be given to the disability clause of the act of 
May 11, 1912, it logically follows that the physical condition justify- 
ing the $30 rate under the general law is not the exclusive criterion 
in the adjudication of claims under said act, but that a disability 
something less in degree than that required in according the second- 
grade rating under the general law may now justify the allowance 
of the same rating. 

Without prejudging or anticipating the effect of this decision on 
future adjudications of claims it is observed, so far as the department 
can judge from the cases that have been before it on appeal, that the 
bureau appears to have been influenced and guided in general by the 
same views as are herein expressed. 

In the particular case under consideration the pensioner has estab- 
lished a wound of right forearm and varicose veins of both legs as 
of service origin, for which he received $17 per month from April 
6, 1899, under adjudication of September 11, 1899, until allowed a 
rating of $25 per month under the act of May 11, 1912, by reason of 
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age and length of service by adjudication of June 17, 1912. His 
claims under the disability clause of said act were rejected, as herein- 
before stated, October 8, 1912, and he appeals from said action. 

The last official examination was held April 6, 1899, pensioner 
being then 57 years of age, 5 feet 10 inches in height, and 178 pounds 
in weight. He was then and is now a clerk in the War Department, 
Washington, D. C. The gunshot wound was not serious, evidenced 
only by two scars which were well healed and for whidi the board 
recommended a rating of $2 per month. There was a varicosed con- 
dition of the left leg extending from the thigh to the ankle, the 
veins varying from one- fourth to three- fourths of an inch in diame- 
ter. The condition of the right leg was similar^ although not of as 
severe a type, and there was a tendency to rupture on both legs. The 
board recommended a rating of thirteen-eighteenths for said dis- 
ability. 

In support of his present claim pensioner has filed the affidavit of 
Dr. Emmons, affiant, stating that upon examination he finds the pen- 
sioner suffering from alleged disabilities "to such a degree as to 
entirely unfit him for the performance of manual labor ; and that any 
effort to lift, or overexertion, would be liable to rupture the veins." 

Dr. Kingsman states in his affidavit to exactly the same effect, save 
he makes no mention of any liability to rupture. 

The other affidavit is from an acquaintance who states he has been 
associated with the pensioner in his work at the War Department for 
some 20 years, and from personal observation knows he is unable to 
perform manual labor by reason of accepted causes. 

A special examination was held and the pensioner found to be 
employed on clerical work and the files in The Adjutant General's 
Office. He was on his feet a considerable portion of the day and did 
not appear to be specially inconvenienced thereby. The time records 
showed he had lost no time worth mentioning from illness for the 
past three years, and the two physician affiants stated they had not 
treated him for the accepted causes during the same period. 

This pensioner not only can, but actually does, perform remimer- 
ative manual labor a part of the time, and the rest of the time, if it is 
not technically manual, it is at least so near it as to make the distinc- 
tion too refined to affect the merits of his case. He is, in general, of 
good physical vigor, well preserved for his age, and, applying the 
principles enunciated herein, it is apparent, without extended dis- 
cussion, that he is not unfit for or unable to do manual labor by reason 
of accepted causes, as is contemplated by the act of May 11, 1912. 

The action appeal from is — 

Affirmed. 
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AUGE B. NiCKELA ( WIDOW ). 
Decided May 29, 1914, 

Maskiaob — New Yobk — Idiot ob Lunatic — Decree of Nullity. 

Claimant's name was dropped from the roll as a pensioner as the widow of 
John F. Nickels by reason of her remarriage to Joseph L. UUo in 1904. 
Said marriage was annulled by the Supreme Court of New York on October 
2, 1913, under section 1743 of the New York Civil Code on the ground 
that at the time of said marriage said UUo was a lunatic and Insane person, 
incaipable of contracting a marriage, and had never been restored to 
sound mind, and his malady was incurable. Her application for restora- 
tion to the pension roll as the widow of Nickels was rejected March 10, 
1914, upon the ground that said marriage to Ullo was a valid marriage, 
and the subsequent annulment of the same did not restore her to a pen- 
sionable status. 

Held: 1. That said decree annulling said marriage relates back to the time 
of the contract, and therefore there was no marriage between Ullo and 
claimant, but she remained the widow of Nickels and her name must be 
restored to the pension roll. See Jones v. Brinsmade (183 N. Y., 258). 

2. The decision In the case of Alice Wiles (18 P. D., 214), is hereby expressly 
overruled and set asida 

Latun, Assistant Secretary: 

This appellant, Alice B. Nickels, was formerly a pensioner under 
the act of June 27, 1890, as the widow of John F. Nickels, late acting 
volunteer lieutenant commander in the United States Navy, and 
her name was dropped from the rolls by reason of her remarriage 
to one Joseph L. Ullo on January 26, 1904. On February 24, 1914, 
she filed an application for the restoration of her pension upon the 
ground that her marriage to the said Ullo had been annulled by the 
Supreme Court of the State of New York on October 2, 1913. This 
application was rejected March 10, 1914, upon the ground that: 

Claimant's marriage to Joseph L. Ullo, January 26, 1904, was a valid 
marriage and the subsequent annulment of said marriage did not restore her 
to pensionable status under act of June 27, 1890, or under said act as amended 
by act May 9, 1900. 

An appeal was filed March 28, 1914, in which the appellant, after 
quoting the material part of the decree anulling her marriage to 
Ullo, stated: 

This suit was defended by counsel, which resulted in the decree as Just 
stated. You will observe from the decree Just referred to that the said Ullo 
was held to be incapable of contracting a marriage, and that, therefore, the 
marriage in the eyes of the law never did take place. I submit that that is 
sufDcient ground for reversing the action of the Commissioner of Pensions, 
as I was never married according to law to the said Ullo, he being Incapable 
of entering into a contract at that time, by reason of his insanity, and that 
b^ng the case, there was no marriage within the interpretation of the statute 
referred to by the commissioner and upon which he bases his rejection. 
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This appeal is considered in advance of its regular turn by order 
of the Assistant Secretary of the Interior. 

In transmitting the appeal, the commissioner reported : 

The facts In this case are identical with those in the Wiles case reported 
In 18 P. D., page 214, and the action of the bureau In the case upon appeal 
being In harmony with the departmental decision in the Wiles case, the action 
complained of is held to have been proper and must be adhered to. 

The action of the bureau is in accordance with the opinion in the 
case cited in its report, and, if said opinion correctly construed the 
law applicable to this case, the department would have no option but 
to sustain the rejection of the claim, but, upon fuller consideration, 
it is believed that said opinion misconstrued the statutes and de- 
cisions of the State of New York and should be overruled. 

The general rule as to the effect of a decree of nullity is well 
stated by Mr. Bishop (1 Marriage and Divorce, sec. 118) : 

The doctrine may have a limit under the operation of a statute, but It 
appears to be universal under the unwritten law that, when a voidable 
marriage has been set aside by a decree of nullity, the parties are regarded as 
having never been married. 

This is also the rule in the State of New York. In the case of 
Price V. Price et al. (124 N. Y., 589), the court, after referring to the 
statutes relative to voidable marriages, said : 

By these provisions such marriages ceased to be void, and became voidable 
and subject to be annulled, with the consequences incident to the annulment 
of marriage by the rules of the common law, except in so far as they were 
changed by the above sections and the two hereinafter quoted. 

By the common law, neither dower nor courtesy arises from a voidable mar- 
riage, if It be annulled during the lifetime of the parties, and when annulled by 
the Judgment of a competent court, they are in the same position In respect to 
each other as though a marriage had never been entered into, and the children 
bom of it are illegitimate unless legitimatized by statute. (Aughtie v, Aughtie. 
1 PhiU., 201 ; Cage v. Acton, 1 Ld. Raym., 521 ; Bish. on M. and D.. sees. 
116-118, 690, 712; Bish. on H. and W., sees. 247. 479. 482; 1 Bright H. and W., 
7, 322; 2 id., 366; 1 Roper, H. and W., .^32; Stewart, M and D., sees. 147, 
429, 437.) 

The law of New York, then, recognizes no difference, except in so 
far as the statutes provide otherwise, between a marriage void ab 
initio and a voidable marriage once it has been annulled. 

Section 4, article 1, chapter 272, of the New York Laws (1896) 
provides : 

Voidable marriages. — A marriage is void from the time its nullity Is declared 
by a court of competent jurisdiction if either party thereto: 

* * * * <! ♦ * 

2. Is Incapable of consent to a marriage for want of understanding. 
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Section. 1743 of the New York Civil Code provides: 

An action may also be maintained to procure a Judgment declaring a mar- 
riage contract void and annulling the marriage, for either of the following 
causes existing at the time of the marriage : 

******* 

3. That one of the parties was an idiot or a lunatic. 

This section of the Civil Code does not authorize the maintenance 
of an action to procure a judgment dissolving a marriage voidable 
by reason of idiocy or lunacy, but only one declaring the marriage 
contract void and annulling the marriage. 

That this must necessarily be the effect of the decree clearly ap- 
pears from even a cursory consideration of the nature of the marriage 
contract. 

Chapter 272, Article II, section 10, of the laws of 1896, as amended 
by Laws of 1901, chapter 339, provides: 

Marriage, so far as its yalidity in law is concerned, continues to be a civil 
contract, to which the consent of parties ca^mble in law of malcing a contract is 
essential. • • ♦ 

And section 4 of the laws of 1896, supra, defining voidable mar- 
riages expressly makes a marriage void, from the time its nullity is 
declared by a court of competent jurisdiction, upon the ground that 
one of the parties thereto is " incapable of consent to a marriage for 
want of understanding." 

When, then, the court shall have found that one of the parties to a 
marriage was " incapable of consent to a marriage " by reason of 
idiocy or lunacy it inevitably follows that there was no marriage as 
marriage is defined by the statute. 

The effect of the words " from the time its nullity is declared by a 
court of competent jurisdiction " is only to clothe the voidable mar- 
riage with the attributes of a valid marriage until the fact from 
which its invalidity arises shall have been established in a court of 
competent jurisdiction, in order to protect innocent third parties. 
When a voidable marriage has been declared null and void it is void 
ab initio. 

That this was the position taken by the court in the case of Jones r. 
Brinsmade (183 N. Y., 258), cited in the Wiles case, supra, is mani- 
fest from a somewhat more extended quotation from the opinion. 
The court said : 

Conceding that the marriage of a lunatic is voidable, not void, and that 
it becomes void only upon a decree annulling the marriage, does it follow that 
while electing to have her marriage declared void a plaintiff can Insist that she 
is entitled to all the rights of a wife under a valid marriage until the time the 
decree Is rendered? I think the learned court in the Gore case failed to ap- 
preciate that the status of the parties established by a decree of nullity relates 
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back to tlie time of the contract of marriage. This is the rule applicable to 
other contracts sought to be rescinded for fraud or other infirmities; he who 
elects to rescind a contract can claim nothing under it. 

And the court incorporated in its opinion section 118 of 1 Bishop 
on Marriage and Divorce, quoted above, as defining the effect of a 
decree of nullity. 

What status is it that " relates back to the time of the contract of 
marriage " ? Not the status that existed prior to the decree of 
nullity, as was held in the Wiles case, supra, but the status " estab- 
lished by a decree of nullity." And what is the status established by 
a decree of nullity? Under the decisions cited there can be no ques- 
tion that it is a status of " no marriage." 

Under this construction of the law the question of revival of the 
right to pension, which was argued at some length in the Wiles case, 
supra, does not arise. Evidence of the remarriage of a widow 
pensioner having been received by the bureau, her name is properly 
dropped from the rolls because prima facia her title has ceased, but 
when by the subsequent filing of a decree of nullity it is shown that 
the " marriage " upon which the action of dropping was based was 
" no marriage," it is thereby shown that the bureau action was er- 
roneous, and that the wife's right to pension has been continuous; 
and the payment of her pension should be resumed from the date to 
which she was last paid. 

The position herein taken appears to have been that of the depart- 
ment prior to the time the Wiles case was decided. 

In the case of Hannah A. Rumsey, widow (14 P. D., 290), the 
department sustained a decree of nullity, obtained in the Supreme 
Court of the State of New York, on the ground of lunacy, without 
comment upon the phase of the case presented by this appeal, and 
directed that the widow's name be restored to the roll. 

In the case of Lydia E. O'Horo, widow (15 P. D., 227), the de- 
partment after full consideration of the very question here consid- 
ered reached the same conclusion and directed the restoration of the 
widow's name to the roll. 

There is no reference in the Wiles case to these decisions and they 
appear to have been overlooked. At least, they have never been 
expressly overruled. 

The decree of nullity, obtained by the appellant, held that: 

the defendant was a lunatic and insane person, incapable of contracting a mar- 
riage, and lias never been restored to sound mind, and his malady is incurable : 

and concluded : 

It is ordered, adjudged, and decreed. That the marriage mentioned in the 
complaint herein, entered into between the plaintiff, Alice B. Ullo, and; the de- 
fendant, Joseph Lorenzo Ullo, on January 26. 1904, was and is wholly null 
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and void, from the date of the entry of this Judgment, upon the ground that at 
the time of said marriage, the defendant was a lunatic and- Insane person, In- 
capable of contracting a marriage ; and It Is further 

Ordered, adjudged, and decreed, That the plaintiff be and she hereby is freed 
from the obligations of said marriage. * * * 

The decision in the case of Alice Wiles (widow) is hereby over- 
ruled, and the bureau is directed to restore the name of this appel- 
lant to the pension roU from the date to whicb she was last paid. 

Reversed. 



Edward Stumpff. 

Decided May 29 1914. 

Appeal — Dishissal — Intbblocutoby Action — Final Action. 

On filing an application for renewal and increase of pension under the general 
law claimant was advised, as provided under Order 74, that no action 
would be taken thereunder unless medical testimony was furnished de- 
scribing such a degree of disability from the accepted causes alone as would 
warrant a higher rate of pension than he was receiving under the act of 
May 11, 1912, from which action he appealed. 

Held: That such notice was merely an interlocutory step and not a final 
action In the claim from which an appeal would lie, and the appeal must 
be dismissed. 

Latun, Assietcmt Secretary: 

The above-named pensioner has since May 81, 1912, been in 
receipt of $19 per month under the age and service clause of the 
act of May 11, 1912, but so much of his claim as was based upon the 
disability clause of said act, filed May 81, 1912, was rejected upon 
the ground that he was not disabled for the performance of manual 
labor by reason of varicose veins of left leg, the bureau holding that 
a medical examination was not warranted as the evidence failed to 
give such a description of soldier's disability as to warrant a belief 
that he was thereby rendered unable to perform manual labor. 

Prior to filing his said application under the act of May 11, 1912, 
pensioner was in receipt of $17 per month under the general law on 
account of varicose veins of left leg. 

On June 3, 1913, he filed an application for renewal and increase 
of his invalid pension under the general law and was informed by the 
bureau on June 16, 1913, and November 13, 1913, that no further 
action would be taken unless medical testimony was furnished de- 
scribing such a degree of disability from the accepted cause alone 
as would warrant a higher rate of pension than that which he was 
then receiving under the act of May 11, 1912. He filed no evidence, 
but entered an appeal December 12, 1913. 



Digitized by VjOOQIC 



302 DECISIONS RELATING TO PENSIONS. 

Appellant assigns no error on the part of the bureau, but merely 
cites the fact that he asked for a medical examination, and states 
that the bureau has advised him that he has the right of an appeal. 

As a matter of fact, the appellant was notified of his right of 
appeal only from the rejection of his claim under the disability 
clause of the act of May 11, 1912. 

The appeal^ however, appears to relate solely to the fact that a 
medical examination was not ordered on appellant's mere request 
therefor, unsupported by any prima facia showing, such as the order 
of the Commissioner of Pensions required — that is, the filing of some 
medical evidence on appellant's part. That was merely an inter- 
locutory step, not a final action. The call for such evidence was 
proper under the rules, and if appellant sees fit not to comply with 
it, he has no ground for complaint. No final action has been taken 
on his last declaration, and until then there is no final action from 
which an appeal will lie. The appeal is therefore disnUssed. 



Arthur W. Rank. 

Decided May 29, 19U. 

Disability — Chbonic Dysentery — Continuawck. 

Claimant having been treated for six months immediately preceding his dis- 
charge for chronic dysentery contracted in the service in line of duty in 
the Philippine Islands, and it appearing by lay testimony that he saffered 
from the same at the time of his return from the Army to the present time, 
having been treated for the same in 1910, and said disease having been 
found on medical examination in 1911, it 4s held, that, in view of the 
nature of the disease as mentioned by Dr. Manson in his Treatise on 
Tropical Diseases, page 423, the dysentery now shown to exist is a con- 
tinuation of the disease for which he was treated in the service. 

Layun, Assistant Secretary: 

This appeal, entered December 26, 1913, is from bureau action of 
September 18, 1913, rejecting a claim filed May 8, 1911, under the 
general law, on the ground of no medical or other satisfactory evi- 
dence showing continuance of the alleged chronic dysentery from 
year to year since date of discharge and claimant's inability to fur- 
nish such evidence. 

The soldier enlisted in above service June 13, 1898, and was dis- 
charged Apr. 27, 1899. 

He alleged, as a basis for pension, disability from chronic dys- 
entery, contracted in the Philippine Islands on or about November 
15, 1898, caused by unsanitary conditions and drinking bad water. 
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In an aifidavit dated June 14, 1911, he stated that since his dis- 
charge from Presidio Hospital, he has, whenever necessary, treated 
himself in order to obtain relief from diarrhea, attacks of which 
come on at various times of the year, most severe during hot weather; 
that he takes bismuth and opium powders prescribed by Dr. Pedlar, 
the last United States Army physician who attended him; that he 
always had hopes of overcoming the trouble eventually, but it seems 
that it is chronic and can only be temj>orarily checked. 

The War Department report shows a record of treatment for 
diarrhea, chronic from November 12, 1898, to January 13, 1899, 
then to April 27, 1899, date of termination of service, for chronic 
dysentery; almost six months continuous treatment for the alleged 
disease, incurred in line of duty. 

He was officially examined imder the claim July 5, 1911, and in 
medical opinions dated January 29, 1913, and August 25, 1913, the 
existence of a pensionable degree of. disability from dysentery was 
conceded to be shown by the certificate of the examining surgeons. 

To a special examiner of the bureau claimant explained his action 
at discharge in signing a statement that he had no disability. 

He stated that he did so in order to secure his discharge from 
service, that he might return to St. Paul, where he though he could 
take care of himself and bring about a recovery. He also stated that 
his dysentery had not been continuous since service; that it leaves 
for a time, but always comes back; that it usually comes on in hot 
or warm weather; or on exposure, or indiscretion in diet; that the 
attacks continue from a day or two to several weeks ; that from 1901 
to 1906 he was pretty well, but in 1906 it came back and was very 
bad, and since then the attacks have occurred irregularly, more than 
one attack in each year, and in 1910 he had a severe attack lasting 
two months, necessitating medical attention; that his attacks from 
1901 to 1906 were so mild that he thought for a time that he had got 
rid of the disease ; that he has continued since service to use the opium 
and bismuth powders; that he deemed it useless to employ doctors 
when he could check the disease himself. 

Adolph L. Bank (brother) testified that appellant was in good 
health at enlistment; that he had dysentery on his return home from 
service, and has had attacks of it each and every year since; occa- 
sionally causing him to lose a little time from his work; that they 
lived in the same house after appellant's return from service until 
1905, then as near neighbors since 1907, and he thus gained personal 
knowledge of these facts; that he don't believe soldier was free from 
the disease at any time since his discharge. 

Louis Rank (cousin) testified to prior soundness up to 1897, 
and to continuance of dysentery during the last five years. 
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Fred A. Reid testified that appellant continued to have attacks of 
what he called dysentery from soon after his return from his mili- 
tary service up to the time he went to Washington (1907) ; that he 
can not say as to frequency of attacks, but he has continued to have 
the attacks since. 

Max Scheiber testified to origin and to continuance until 1900. 
Edmund R. Morse, testified to continuance for the last eight years. 
Michael B. Ruzycki testified to continuance for the last three years. 

Dr. John W. Bailey testified to treatment in 1910 for bowel trouble, 
covering a period of about two months; that appellant was not con- 
fined to his bed ; that he tried to connect the disease with his occu- 
pation (painting) but was unable to do so; that it was not lead* 
poisoning. 

Joseph E. Groh testified to an acquaintance of 14 years and to 
origin in service and present existence of dysentery. 

A. B. Williamson testified that appellant to his knowledge had 
suffered with dysentery for the last six years. 

Manson, who is regarded as authority on the subject, in his treatise 
on Tropical Diseases, page 423, thus refers to a recurring type of said 
disease: 

The patient has an attack of dysentery from which recovery appcATB to be 
complete. Months and even years subsequently, without recognizable fresh 
exposure to infection, and during prolonged residence perhaps in a nonoidemic 
district or country, the disease recurs, to subside and recur at intervals for 
several yeara I have several times seen such cases. 

They can only be explained by assuming a remarkable capacity for prolonged 
latency on the part of the special dysenteric virus concerned. 

In considering the case of Christ Miller (18 P. D., 380) the depart- 
ment used the following language : 

When, generally speaking, the origin of a disability in service is established, 
and the same disability is shown 12 years later by a medical examination by a 
board of examining surgeons, it should not require a great deal of evidence to 
establish continuance of the same during the intervening period. 

In view, therefore, of the long record of treatment for tropical 
dysentery in service, and its existence at the date of medical examina- 
tion, taking into consideration the nature of this disease, the depart- 
ment concludes that the evidence above cited should be accepted to 
show continuance of the disability over the entire period. 

Reversed. 



Digitized by VjOOQIC 



decisions relating to pensions. 305 

Samuel H. Wabd (deceased). 

Neujb Shatfer (claimant). 

Decided June 5, 19U, 

AccBUED Pension — ^Reimbursement — ^Assets — Life Insurance Policy. 

This claim for reimbursement out of the pension accrued to the deceased 
pensioner for nursing him during his last sickness, amounting to $25, was 
rejected upon the ground that pensioner left sufficient assets to meet the 
approvable expense of his last sickness. The only assets left by the late 
pensioner was the proceeds of a life-insurance policy, amounting to $120, 
which was paid to the beneficiary therein named without the sanction of 
the claimant herein and is not available for the payment of this claim. 

Held: That as appellant was a stranger to said life-insurance policy and 
never came into possession of any portion of the proceeds thereof, and is 
not shown to have had notice of said i)olicy or its provisions, she was under 
no obligation to present her claim to the insurance company, and said com- 
pany, having paid the proceeds of said iK)licy to the one appearing to be 
equitably entitled to the same, who was not liable for the payment of the 
expenses of the last sickness and burial, such sum never became assets of 
the deceased within the meaning of the act of March 2, 1895. 

Laylin, Assistant Secretary: 

Samuel H. Ward, late of Company C, Eighty-third Peimsylvania 
Infantry, was a pensioner under the act of May 11, 1912, at $19 
per month. He died September 11, 1913, leaving neither widow nor 
minor child. 

On October 18, 1913, this claimant, Nellie Shaffer, filed a claim 
under the act of March 2, 1895, for reimbursement out of the 
accrued pension for the expense of the last sickness of the pen- 
sioner, amounting to $25. 

This claim was rejected December 5, 1913, upon the ground that 
" the pensioner left sufficient assets to meet the approvable expenses 
of his last sickness." 

An appeal from this action was filed December 15, 1913, in which 
it is contended that there were no assets which were available for the 
pa3rment of this claim. 

In transmitting the appeal the Commissioner of Pensions reports : 

It is further set forth in the application for reimbursement that the deceased 
pensioner left no assets aside from the proceeds of an insurance policy in the 
John Hancock Life Insurance Company, amounting to $120. This is one of the 
so-called industrial policies which have been discussed in the Pierce and Taylor 
decisions (18 P. D., 412 and 532), and under the rulings in these decisions, and 
in view of the peculiar provisions of these industrial policies, it is held that 
the proceeds of such policy are primarily holden for expenses of last sickness and 
burial, to the exclusion of other beneficiaries who may possibly have been 
named in the policy, the company not being compelled to make payment to 
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beDeflciarles named, but being permitted to make payment to such as baye 
borne expenses incident to last sickness and burial of the insured. 

It is not overlooked that this case differs somewhat from the Pierce and 
Taylor cases in that so far as shown herein the proceeds of the policy did not 
come into the hands of the party who has made application for reimbursement 
This fact is not, however, believed to be vital or to in any way affect the 
primary fact that the proceeds of the insurance were intended to meet such 
expenses as are here alleged and should have been disbursed for such purpose. 
The applicant, being aware of the existence of the policy, should have looked 
to the insurance company for her reimbursement 

The act of March 2, 1895, provides that: 

If no widow or child survive suoh pensioner, ♦ • • no payment whatso- 
ever of their accrued pension shall be made or allowed, except so much as 
may be necessary to reimburse the person who bore the expense of their last 
sickness and burial, if they did not leave sufficient assets to meet such expense. 

It appears from the application in this case that all the expenses 
of the last sickness and burial of this pensioner, other than those 
included in this claim, have been paid, and that his life was insured 
for $120 in the John Hancock Mutual Life Insurance Company, the 
policy being payable to his housemaid, Annie Jones. This amount 
has been paid to the beneficiary named in the policy. 

A careful examination of the evidence in this claim fails to discover 
any evidence that the policy in question is " one of the so-called in- 
dustrial policies which have been discussed in the Pierce and Tay- 
lor decisions." The John Hancock Mutual Life Insurance Company 
is a private corporation doing a general life insurance business, and 
it is not believed that either the bureau or the department can take 
judicial notice that a particular policy issued by said company was 
an industrial policy or of the terms of the industrial policies issued 
by said company. These are facts to be established by competent 
evidence like any other facts material to the adjudication of the 
claim. 

Assuming, as is probable, that the policy left by the pensioner was 
an industrial policy, and that it was in terms similar to the policies 
under consideration in the cases cited by the bureau, the department 
is unable to agree that the differences between the facts in those 
cases and in this are not " vital." 

In the case of Alfreta Pierce, mother of Harvey Tarswell, supra, 
the policy in question was in terms payable, and was actually paid to 
the person who bore the expenses of the last sickness and burial for 
which claim was made. The same was true in the case of Sarah B. 
Taylor (widow), supra, and also in the case of John P. O'Neill (8 
Comp. Dec, 584), upon which both of the preceding cases were 
based, ^ 
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In the instant case the claimant, so far as the evidence indicates, 
was a stranger to the policy and never came into possession of any 
portion of the proceeds thereof. Not being a party to the policy, she 
is not bound by the terms thereof, nor is a policy of insurance issued 
by a private corporation a contract of such a nature that third par- 
ties can be held to be affected with notice of its terms. 

Industrial policies, so far as they have come to the attention of the 
department, provide generally that the company may make any 
payment provided for in the policy to the beneficiary named therein, 
to any relation by blood or connection by marriage of the insured, 
or to any other person appearing to the company to be equitably en- 
titled to the same by reason of having incurred expense in any way 
on behalf of the insured, for his or her burial or for any other 
purpose. 

The option as to the payee is in all cases to be exercised by the 
insurance company. 

In this case the John Hancock Mutual Life Insurance Company 
appears to have exercised its option and paid the amount of the 
policy to a person who had not incurred any expense for the burial 
of the pensioner, was under no obligation to pay any such expense, 
but whose equitable title to the proceeds of the policy rested upon the 
fact, as stated in the appeal, that she had been the housekeeper for 
the pensioner for five years prior to his death, for which service he 
had been unable to remunerate her except in small part. 

In view of the premises, the department is constrained to hold that 
it was error to adjudicate this claim upon the evidence on file; fur- 
ther, assuming that the policy of insurance held by the pensioner was 
an industrial policy, similar in terms to those passed upon by the de- 
partment in the cited cases, that this claimant is not shown to be 
affected with notice, actual or constructive, of the terms of the policy; 
and, therefore, was under no obligation to present her claim to the 
insurance company for payment ; that the insurance company having 
exercised its option to pay the amount of the policy to one appearing 
to it to be equitably entitled to the same, such sum never became 
assets within the meaning of the act of March 2, 1895, and could not 
be subjected to the payment of the expenses of the last sickness of 
the pensioner ; and that, therefore, the rejection of this claim upon the 
ground stated was error. 

It is not intended by this decision to overrule the cases of Alfreta 
Pierce and Sarah E. Taylor, cited by the bureau, and where the facts 
bring a case within the rule laid down in those cases, they will be 
followed. 

The claim is remanded for adjudication in accordance with this 
opinion, and for this purpose the bureau action is — 

Reversed. 
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Gathrioht V. Gathbioht. 

• Decided June 6, 19U. 

Division of Pension — Act of Mabch 3, 1899 — Desertion — Evidence — Divorce — 

Estoppel. 

Appellant filed a claim September 2, 1913, under the act of March 3, 1899, for 
one-half her husband's pension, alleging his desertion. On February 13, 
1914, pensioner was granted a divorce from her on his petition alleging 
such cruel and inhuman treatment as to make It Intolerable and Im- 
possible for him to live and occupy the same house with her, and her 
claim was rejected April 13, 1914. She appeals, contending that she was 
entitled to one-half the pension to the date of the decree of divorce. 

Hel4: That as appellant appeared in person and by attorney and defended 
said suit she Is bound by the Judgment therein entered, which shows that 
she was responsible for the separation of the parties and pensioner was 
not guilty of desertion, and therefore appellant was not entitled to any 
part of his pension. 

Laylin, Assistant Secretary: 

On September 2, 1913, this appellant, Mahala Gathright, filed a 
claim as the wife of Eli W. Gathright, late of Company H, Seventy- 
ninth Indiana Infantry, under the first proviso of the act of March 
3, 1899, which was on April 13, 1914, approved for rejection upon 
the ground that: 

Claimant is no longer the lawful wife of the pensioner, he having obtained 
a divorce from her in the Circuit Court in and for Hendricks County, Ind, 
February 13, 1014, and iiensloner is not legally chargeable with marital deser- 
tion for any period prior to said date. 

From so much of this action as denied her title to one-half the 
soldier's pension up to date of the decree of divorce, the claimant 
filed an appeal May 9, 1914, in which she contended that, the pen- 
sioner not having lived with her months prior to the filing of 
her claim or thereafter, she was entitled to support and maintenance 
from him until he was legally separated from her. 

In answer to the appeal the pensioner sets up that the separation 
between himself and the appellant was due to her own conduct, 
which made it impossible for him to live with her; that he has 
at no time refused to live with her when it was possible for him 
to do so; and that he has permitted her to live in his property free 
of rent and to have the use and benefit of all of his personal property 
and has offered her money during the separation, which she has 
refused. 

The appellant and the pensioner were married December 26, 1861, 
and separated October 10, 1912. Included in the evidence filed by 
the pensioner are certified copies of a complaint for divorce from 
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the appellant) filed by him in the Circuit Court of Hendricks County, 
Ind., and of the decree of divorce obtained by him in said suit, Feb- 
ruary 18, 1914. Upon these the bureau action was based. 

In his complaint the pensioner alleged as the ground for divorce 
that— 

before they separated the defendant was guUty of cruel and inhuman treat- 
ment to this plaintiff, to wit: That said defendant has on numerous occasions 
called the plaintiff vile names; has repeatedly threatened to do him bodily 
harm whenever he came about their home; she has broken the furniture and 
window lights when she would become angry, Jealous, and quarrelsome; she 
has sold his live stock and several articles that he used in trying to make a 
living in the support of his family; she has told him repeatedly that she did 
not want him about the place to ruin her happiness and has continually been 
guilty of such unreasonable conduct as to make life intolerable for him and 
to make It impossible for him to live and occupy the same house with said 
defendant 

The decree of divorce recites that the defendant, this appellant, 
appeared in person and by attorney and answered the complainant 
and finds for the plaintiff — 

that the allegations in his complaint are true and that he is entitled to a 
divorce from said defendant, ♦ ♦ • 

and continues: 

It is therefore ordered, adjudged, and decreed by the court that the plaintiff 
be, and he is hereby, granted a divorce from said defendant. * * * 

The first proviso of the act of March 3, 1899, provides : 

That in case a resident pensioner of the United States shall for a period of 
over six months desert his lawful wife, she being a woman of good moral char- 
acter and in necessitous circumstances, * * * the Ck)mmissioner of Pensions 
is hereby directed, upon being satisfied by competent evidence of such deser- 
tion, to cause one-half of the pension due or to become due said pensioner dur- 
ing the continuance of such desertion to be paid to the wife. 

In the case of Rothery v Rothery (11 P. D., 77) the department 
said: 

The word "desertion" In said act of March 3, 1899, is used in its general 
legal sense, and desertion, in law. Is a willful abandonment of an employment 
or a duty In violation of a legal or moral obligation, and as applied to the 
matrimonial relation means the willful withdrawal of (me of the married parties 
from the other or the voluntary refusal of one of the married parties to renew 
a suspended cohabitation, without Justification in either the consent or the 
wrongful conduct of the other. 

In the case of Hendershott v. Hendershott (14 P. D., 130) it was 
held: 

Where the wife, by her cruelty or misconduct, drives her husband from her 
it may be presumed that she intends to effect a separation by her Illegal acts. 
The one who intentionally drives the other away is the deserter. (Rothery v. 
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Rothery, 11 P. D., 77, 377 ; Whitney v, Whitney, Ibid., 301 ; Lockard v. Lockaid, 
14 P. D., 45; Bamett v. Barnett, 27 Ind., 471; Warner v. Warner, 54 Mich., 
492; Lea v. Lea, 99 Mass., 493.) 

Again in Green v. Green (16 P. D., 450) the department held : 

Where the course of conduct of one of the married parties toward the other 
is cruel, and such as would naturally tend to drive such other from the matri- 
monial home and destroy and terminate all conjugal relations between them, 
the party guilty of such misconduct is estopped to * * * assert that he 
did not intend the natural, logical, and reasonable result thereof. (1 Bishop 
on Marriage, Divorce, and Separation, sees. 1723, 1724, notes 2 and 7 ; also sec. 
1727, note 4, and sec. 1730.) 

In the case of Burdette v. Burdette, alias Oakley (14 P. D., 146) 
the department laid down the rule that a claimant under the act of 
March 3, 1899, having submitted her domestic controversy to the 
courts, is bound by their judicial determination thereof, no appeal 
having been taken therefrom. This rule was affirmed and followed in 
the case of Taylor v. Taylor (15 P. D., 90), where it was said : 

Pensioner and claimant having submitted their domestic controversy, includ- 
ing his alleged matrimonial desertion * * * to a court of competent jurisdic- 
tion, they are bound by the judicial determination thereof. 

The record in this case shows that the appellant appeared in person 
and by attorney in the pensioner's suit for divorce from her and 
answered thereto, and that the court found her guilty of such con- 
duct as, under the decisions of the department above cited, rendered 
her the deserter, and constituted a ground for divorce under the 
statutes of the State of Indiana. 

Under the rule established in the case of Burdette v. Burdette, 
supra, this finding is conclusive upon this appellant and was neces- 
sarily accepted by the bureau as good and sufficient evidence upon 
which to base its holding that the pensioner was not legally charge- 
able with marital desertion. 

Domestic controversies are primarily determinable according to 
the laws of the place of domicile, and these laws are construed, ap- 
plied, and enforced by the local courts having jurisdiction of the 
subject matter. Public policy and good administration, therefore, 
require that such controversies, having been determined by a court 
having jurisdiction of the parties and the subject matter, shall not 
be retried in a claim under the act of March 3, 1899, and the de- 
partment so holds. 

There was no error in the action complained of and it is hereby 
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Joseph B. Sellers (deceased). 

Decided June 15, 1914. 

Incbbabs — Special Act — ^Additional Disability — Dottble Allowance. 

Where a pension Is granted by a special act which fixes the rate and commence- 
ment of such pension, the rate can not be Increased by the bureau or the 
department, nor can an additional allowance be made unless the special 
act expressly states that the pension granted thereby is In addltloiL to 
pension which pensioner Is entitled to receive under the general law. 

Where a claim for pension under the general law is allowed to a person who 
Is a pensioner under a special act at a higher rate than that allowed under 
the general law, a certificate based on the approval under the general law 
will issue only on the election of the pensioner to take pension thereunder 
in lieu of that granted by the special act. 

Laylin, Assistant Secretary, 

This appellant was in receipt of a pension of $45 per month under 
a special act of Congress from March 2, 1889. Prior to that date he 
was pensioned at $36 per month from July 4, 1884, also under a spe- 
cial act of Congress. Up to July 4, 1884, he was pensioned for loss 
of left foot and piles and received the rates of pension fixed by the 
general statutes, passed from time to time for loss of a hand or foot. 
On March 6, 1911, he filed a claim for renewal and increase of his 
former pension for loss of left foot and piles under the general stat- 
utes governing the allowance of pensions and also for pension on 
account of gunshot wound of right leg which was first aUeged in a 
declaration filed February 5, 1889. This claim was approved No- 
vember 12, 1913, for loss of left foot and piles, $40, which is the 
rate fixed by the act of March 2, 1903, for the loss of a hand or foot, 
and for gunshot wound of right leg, $6, to begin February 5, 1889 ; 
combined rates not to exceed $30 prior to March 2, 1903, nor $40 
thereafter. The issuance of a certificate upon this allowance was, 
however, withheld, subject to the election of the claimant, his name 
being on the roll at higher rates from a date prior to the allowance. 

An appeal was filed February 27, 1914, upon the following 
grounds : 

First. That a pension granted by a special act of Congress may 
subsequently be increased upon application therefor under the gen- 
eral law. 

Second. That, where Congress fixes a rating by special act for any 
particular disability, that rating is binding upon the Bureau of 
Pensions, and, upon a subsequent application for increase, if the evi- 
dence shows that the disability has increased since the passage of the 
special act, the pensioner is entitled to an increase of pension in 
accordance with the evidence. 
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Third. That, where a rating for certain disabilities has been fixed 
by a special act of Congress, the bureau is bound by the terms of the 
act and can not refuse an additional rating by reason of a new disa- 
bility ; that this is in no sense an allowance of two pensions, but only 
a reissue to allow for an additional disability. 

Fourth. That in this case the evidence shows the appellant's disa- 
bility to be greater than when the rating was fixed by the special act, 
and he is, therefore, entitled to an increase of pension under the 
general law, and the bureau is precluded from going back to the 
rating fixed under the general law and must accept the rating there- 
for fixed by the special act as being the rating for the degree of disa- 
bility shown in the particular case at the date of passage of the spe- 
cial act and grant an increase of said rating in accordance with the 
increased degree of disability established by the evidence. 

The Commissioner of Pensions reports that the appellant died 
April 12, 1914, and that a claim for widow's pension, based upon his 
service, has since been filed and requests that this appeal be made 
special. It is, therefore, considered in advance of its regular turn in 
order to expedite the adjudication of the widow's claim. 

The fourth ground of appeal stated is only a specific statement of 
the first and second grounds of appeal as applied to the facts in this 
particular case. 

The act of July 4, 1884, under which this appellant was pensioned 
from that date to March 2, 1889, provides : 

That the Secretary of the Interior be, and is hereby, authorized and directed 
to increase the pension of Joseph B. Sellers, who now holds pension certificate 
numbered thirty-four thousand two hundred and seventy-flve, to thirty-six dol- 
lars per month, to take effect from and after the passage of this act. 

The act of March 2, 1889, under which the appellant has received 
pension from the date of its approval, provides : 

That the Secretary of the Interior be, and he is hereby,' authorissed and di- 
rected to place on the pension roll, subject to the provisions and limitations of 
the pension laws, the name of Joseph B. Sellers, late of Company I, Twenty- 
seventh Indiana Volunteers, and pay him at the rate of forty-flve dollars per 
month, in lieu of that which he is now receiving. 

Section 4720 of the Revised Statutes provides : 

When the rate, commencement and duration of a pension allowed by special 
act are fixed by such act, they shall not be subject to be varied by the pro- 
visions and limitations of the general pension laws, ♦ • ♦. 

Finally, the act of July 25, 1882, provides: 

That no person who is now receiving or shall hereafter receive a pension 
under a special act shall be entitled to receive in addition thereto a pension 
under the general law, unless the e^)ecial act expressly states that the pension 
granted thereby is in addition to the pension which said pensioner is entitled 
to receive under the general law. 
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Each of the special acts under which the appellant has drawn pen- 
sion since July 4, 1884, fixes the rate of pension thereunder and 
neither of them " expressly states that the pension granted thereby 
is in addition to the pension which said person is entitled to receive 
under the general law.'^ 

It thus appears that every contention made in this appeal is in 
direct opposition to the express enactments of Congress. 

The ratings allowed in^ bureau approval of November 12, 1913, to 
wit, $30 per month from February 5, 1889, to March 2, 1903, and $40 
per month thereafter, were the highest ratings to which the appellant 
was entitled for said periods under the general pension laws and as 
they were less than the ratings which he had already been allowed 
under special acts of Congress, the issuance of a certificate based 
upon said approval was properly withheld pending his election to 
accept the same. 

There was no error in the bureau action, and it is, therefore — 

Affirmed, 

Elijah HiLrARo (deceased). 

Decided June 15, 19H, 

Pending Claim — Declaration — Amendments — Pleading and Pragtics. 

On January 25, 1890, pensioner filed a claim for increase of his pension on 
account of shell wound of left shoulder, stating further, ''Also on account 
of disease of left lung and catarrh," and died December 22, 1S90, before 
any attention was paid by the bureau to the claim for disease of lungs 
and catarrh. 

Held: That inasmuch as the claim for disease of lungs might have been made 
certain by the pensioner in his lifetime, and would have been had the 
bureau informed him of the insufficiency of the allegation, he left a claim 
pending which could be completed by the widow. 

Latlin, Assistant Secretary, 

On May 14, 1914, the attorneys in the above-entitled claim filed a 
motion to reconsider, review, and set aside the decision of the de- 
partment of April 20, 1914, affirming on appeal the action of the 
bureau refusing to accept an allegation of disease of lungs and 
catarrh contained in a declaration for increase of pension allowed 
for disability from shell wound as a declaration for increase on ac- 
count of a new disability. 

The motion was sustained May 20, 1914, and the papers are now 
before the department for a review of said decision. 

The soldier filed a claim for pension under the general law of 
June 9, 1869, alleging that he was wounded in the service and line 
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of duty by being struck on the left shoulder by a piece of shell at 
Fort Anderson, Newbem, N. C. 

The claim was allowed September 21, 1869, at $4 per month from 
date of discharge, January 7, 1865. 

He filed a claim for increase January 26, 1886, which was rejected 
May 26, 1886. 

He filed another claim for increase September 16, 1887, which was 
allowed at $6 per month from July 17, 1889. 

On January 25, 1890, he filed another declaration for increase, 
alleging — 

That he foeUeves himself to be entitled to an increase of pension on account 
of his rate being unjustly low and disproportionate to the degree of his dis- 
ability. Also on account of disease of left lung and catarrh. 

He was examined under this claim for "shell wound of left 
shoulder" by a board, who also stated in a report dated May 28, 
1890, that- 
General appearance, weak; body very poorly nourished; skin cold and 
clammy; TOice husky and weak. Supra and infra clavicular regions of both 
sides depressed. Motion of chest very much restricted; marked dullness and 
loss of vasicular respiration at apex on both sides, on left side extending down 
to fourth rib. Over mammary region there is a distinct ampherlc respiration; 
subcrepltant r&les on both sides of chest. 

This board recommended a rate of 8/18 for shell wound of left 
shoulder and 8/18 for disease of lungs. 

On August 30, 1890, the claim was approved for increase on account 
of shell wound of left shoulder at 8/18, $8 per month, but no action 
was taken as to the allegation as to disease of lungs. 

A claim under the act of June 27, 1890, was filed August 2, 1890, 
alleging shell wound of shoulder, catarrh, disease of lungs, and gen- 
eral debility as causes rendering him unable to earn a support, but 
claimant died December 22, 1890, prior to its adjudication. 

His widow filed a claim under the general law alleging that 
soldier's death from disease of lungs was due to his military service, 
and said claim was allowed in April, 1894. In October, 1918, soldier's 
claim under the act of June 27, 1890, was adjudicated and allowed 
and the accrued pension was paid to the widow. 

The legal approval in the widow's claim was for "Admission, 
origin, and continuance of shell wound of left shoulder, chronic 
diarrhea, and disease of lungs accepted." 

On July 1 and October 30, 1913, Attorneys P. J. Lockwood & Co. 
filed a power of attorney and requested action on the claim filed 
January 25, 1890, for disease of lungs and catarrh, alleging that the 
same was pending at his death. 

They were informed November 21, 1913, that it appeared that 
soldier never alleged disease of lungs as of service origin, and there- 
Digitized by VjOOQIC 



DECISIONS RELATING TO PENSIONS. 315 

fore there was no invalid claim pending under the general law on 
account of such disability, which the widow was entitled to complete. 

An appeal was filed from such action November 26, 1913, calling 
attention to the fact that said claim was filed six months before the 
act of June 27, 1890, was passed, and therefore must have been a 
claim under the general law ; that notwithstanding that the former 
attorney in the claim called attention to the same in September, 1890, 
during the life of the soldier and called for the status of the same, 
absolutely no attention was paid to the same by the bureau, and con- 
tending that in view of the bureau's manifest neglect of the soldier's 
claim for disease of lungs, and the fact that the widow had estab- 
lished the fact that the said disease of lungs was the cause of his 
death and was accepted as of service origin the bureau should not 
now be heard to say that soldier never alleged disease as of service 
origin, and that said defect in the claim was cured by the subsequent 
evidence filed. 

On consideration of this appeal by the department the action of 
the bureau was affirmed April 20, 1914, hence this motion for a 
rehearing. 

The appeal just mentioned cited the case of the widow of Willis 
Beardsley (10 P. D., o. s., 295), in which the soldier, having filed 
an informal declaration, died before the defect was cured, it was 
held that his widow had the same right which he had to complete 
the declaration, and, on doing so, might receive the pension due 
thereunder. 

It was said in said departmental decision, in answer to the con- 
tention in the appeal as to said cited decision, that — 

The Beardsley case referred to in the appeal Is not analogous. Beardsley's 
declaration was informal only by reason of the fact that it was executed before 
a Justice of the peace Instead of before a court of record, as required by section 
4714, Revised Statutes. Such informality was held to have been cured, or, more 
strictly speaking, was waived, when the widow filed her declaration, properly 
executed, in which she stated all the facts necessary to entitle the husband 
to a pension. But in the case now under consideration we are dealing, not 
with a mere informality in the execution of a declaration, but with a question 
as to whether there was any intent on the part of the declarent to claim pension 
on account of disease of lungs as of service origin. If no such intent is dis- 
coverable the widow can not be permitted to make a declaration for him. 

The case of Louisa A. Bobbins (18 P. D., 37) was cited in support 
of the view announced. 

After further consideration of the matter the department is of the 
opinion that the Bobbins case is not in point. 

In that case the declaration filed failed to state facts sufficient to 
constitute a claim under any law, and the claimant was so informed, 
and a proper blank furnished her, but she, or rather her attorney, 
insisted on the sufficiency of the declaration already filed and did 
not offer to amend the same. Digitized by GoOQie 
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In this case a new disabling cause was alleged in a claim for 
increase under the general law, and, as stated in said opinion, ^ that 
it was intended as an application under the general law goes without 
saying," but the bureau, instead of notifying the claimant that it 
was not a complete or legal claim, and requesting him to state more 
specifically whether he intended to claim disease of lungs as a result 
of the shell wound of shoulder or as a new disability, ignored the 
claim entirely. 

Attached to this motion is a letter from the claimant to his attor- 
ney, dated May 29, 1890, stating that he had been examined by a 
boacd the day before and '^ found that the application was not for 
catarrh and lungs," but for " shell wound of left shoulder — the same 
as it always was." 

In the Beardsley case the declaration was absolutely void, as the 
law required that the same be made before the clerk of a court of 
record, and if such a fatal defect could be cured by a widow's appli- 
cation for pension, why should not the widow's declaration in this 
case, properly executed, and stating " all the facts necessary to en- 
title the husband to a pension" under the general law for disease 
of lungs be held as curing or waiving the defect of soldier's claim 
in this case? 

The appeal further contends that — 

The case above cited (Beardsley) stands on all fours with the case at bar. 
In the case at bar the soldier filed an informal claim (see Exhibit A) on dis- 
ease of lungs. He desired to have his claim considered under the general law. 
No attention was paid by the (Commissioner of Pensions to the said claim 
during the soldier's lifetime, though his special attention was called to it, as 
shown by the record In the case. There are at least 12 call slips, if they have 
not been destroyed, in which the late P. J. Lockwood called the commissioner's 
attention to this claim with absolutely no response during Mr. Lockwood's 
lifetime. 

The call slips referred to as having been filed by the late P. J. 
Lockwood are not in the case and probably were removed when the 
case was overhauled by the removal division. 

Inasmuch as the claim might have been made certain by the pen- 
sioner during his lifetime, and undoubtedly would have been had 
the bureau informed him as to the insufficiency of the claim as filed, 
it is the judgment of the department that at his death he left a claim 
pending which could have been completed by the widow, and she 
having alleged and shown that the alleged disease of lungs was 
incurred in the service, the evidence filed should be accepted as 
amendatory of the declaration filed by the soldier prior to his death. 

The former decision in this claim is vacated and set aside, the 
action of the bureau reversed, and the claim remanded for readjudi- 
cation. 
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Ai^cE W. France (widow). 
Decided June 15, 1914. 

PATHQL06ICAL SEQUENCE — CEBEBBAL AFOPLEXT AND RHEUMATISM AND DISEASE 

OF Heabt — Death Cause. 

Soldier's death from cerebral apoplexy when over the age of 60 years and 
afflicted with arteriosclerosis, can not l>e accepted as due to rheumatism and 
disease of heart, senile degeneration being the probable cause of said 
cerebral apoplexy. 

Layun, Assistant Secretary. 

This claim for widow's pension under the "general law," filed 
August 7, 1913, was rejected December 2, 1913, on the ground that 
the soldier's death from cerebral apoplexy could not be accepted as a 
result of the diseases (rheumatism and resulting disease of heart) 
for which he was pensioned and was not shown to have been otherwise 
due to his military service. From that action an appeal was taken 
January 9, 1914. 

The soldier died December 13, 1912. The certificate of his attend- 
ing physician. Dr. C. E. Arnold, gave the cause of death as cere- 
bral apoplexy. The decedent was over 60 years old at the time of 
death and a pensioner at the rate of $30 per month on account of 
rheumatism and resulting disease of heart. 

Dr. Arnold testified in an affidavit filed October 4, 1918, that he 
attended the soldier during his last illness; that the cause of death 
was a cerebral hemorrhage; that he had, to affiant's knowledge, been 
ailing for several years previous to his death, suffering from chronic 
rheimiatism, mqscular atrophy, aortic insufficiency, and sclerotic 
arteries; that the sclerotic arteries caused the cerebral hemorrhage 
which resulted in his death; and that rheumatism, which was the 
primary cause of said disease, was contracted while in the Army. 

In an unsworn certificate accompanying the appeal Dr. Arnold 
further states: 

I will state that his death was due to arteriosclerosis and, according to medi- 
cal authorities, rheumatism is one of the causes of arteriosclerosis, and arterio- 
sclerosis was the primary cause of the apoplexy. Would say that his death was 
directly due to rheumatism, as it caused the sclerotic arteries, and that was the 
cause of the cerebral hemorrhage. 

A well-known medical authority (Tyson) in his "Practice of 
Medicine," p. 611, says : 

There is a tendency to atheroma of the arteries (arteriosclerosis) of the old 
as an evolution process quite Independent of exciting causes. This tendency 
also varies greatly in different families, being very strong in some and absent 
In others. Men are decidedly more liable than women. 
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French's Practice of Medicine, page 640, says practically the same 
thing. The recognized exciting causes are quite numerous, including 
overwork when attended with worry and anxiety or prolonged mus- 
cular exertion, over eating and drinking, excessive consumption of 
meat, chronic intoxicants, as from alcohol, lead, uric acid, and syphi- 
lis, and Bright's disease. Chronic rheumatism is mentioned by 
French as one of a number of diseases " considered to be influential." 
It is manifest that in any case of arteriosclerosis occurring in a man 
over 50 years of age the cause or causes must be largely a matter of 
speculation. In order to attribute it to rheumatism with any degree 
of certainty it would be necessary to exclude every other possible 
cause, which is manifestly impossible. In this case the arteriosclero- 
sis appears to have developed between December, 1909, when a board 
of surgeons reported, "No arteriosclerosis present," and January 
11, 1911, when a board certified that there was a "general atheroma- 
tous condition of the arteries." In a man of the soldier's age the 
most probable cause is senile degeneration. After careful considera- 
tion the department finds in the evidence no sufficient reason for at- 
tributing his death to the diseases for which he was pensioned or to 
his military service. The action of the Pension Bureau is therefore 



Emily, Deceased Wife of Esool A. Copeland. 

Decided June 20, 1914, 

AocBtJED Pension — Reimbtjbsement— Act of Maboh 2, 1895— Assets. 

The beneficiary, under the act of March 8, 1889, of one-half of a soldier's pen- 
sion l8 not " a pensioner," nor ** a person entitled to a pension " within the 
meaning of the act of March 2, 18d5, and the one-half of soldier's pension 
accrued at the death of such beneficiary may not be paid to any one other 
than the soldier pensioner. 

The proceeds of an unnegotiated check drawn in favor of a deserted wife of 
a pensioner in payment of one-half of his pension under the act of March 
3, 1809, and in her i)os8es8ion at the time of her death, does not become an 
asset of her estate. 

Laylin, Assistant Secretary. 

Emily CJopeland received, under the provisions of the act of March 
3, 1899, one-half the pension of $24 per month allowed Escol A. 
Copeland, late of Company E, Eighth Michigan Cavalry, under the 
act of May 11, 1912. She died December 5, 1913, and her check for 
one-half pension for the quarter ending December 4, 1913, was re- 
turned by the postmaster and made payable to the pensioner. 

On December 18, 1913, Evington W. Case filed a claim for reim- 
bursement, to the amount of the one-half pension for the quarter 
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ending December 4, 1913, for the expense of the last sickness and 
burial of the said Emily Copeland. This claim was rejected Janu- 
ary 5, 1914, upon the ground that she was not a pensioner but a 
beneficiary under the act of March 3, 1899. 

While the appeal, filed January 9, 1914, purports to be from this 
action, the appellant's chief contention appears to be that inasmuch 
as the said Emily Copeland duly executed her voucher and for- 
warded it to the disbursing clerk of the Bureau of Pensions and a 
check was issued thereon, such check became the property of her 
estate. 

The act of March 2, 1895, provides for the reimbursement, under 
the conditions therein stated, of the person who bore the expense of 
the last sickness and burial to the extent of ^Hhe accrued pension 
to the date of the death of any pensioner, or of any person entitled 
to a pension having an application therefor pending." 

On September 5, 1899, the then Assistant Attorney General ren- 
dered an opinion adopted by the department in the case of Margaret 
E. Davis (claimant) v. Hiram A. Davis, pensioner (10 P. D., 408), 
in which he held : 

Section 4766 of the Revised Statutes, of which the act of March 3, 1899, is 
an amendment, relates exclusively to the payment of pensions, and has nothing 
to do with the prosecution of claims for pension. Both the original section 
and the amendment are confined to pensions which have been allowed; that 
is, to instances where the claim for pension has passed beyond the stage of 
prosecution and where all questions relative to the grant of the pension itself 
have been considered and adjudicated. No grant of pension is contained in 
either the original sections or in the amendment, and the latter is confined to 
the enforcement in the instances therein named of a fair division between the 
pensioner and his family of the money accruing upon a pension which has been 
claimed and allowed. The sustaining of an application by the wife or children, 
under the act of March 3, 1899, is not the allowance of a pension, will not re- 
quire the issuance of a pension certificate, will not increase the amount of 
moneys to be paid by the Government under the pension laws, and will not 
make her or them pensioners. 

This opinion was cited with approval by Assistant Comptroller 
Mitchell in a decision rendered June 20, 1901 (7 Comp. Dec, 822), 
where it was said : 

The act of March 3, 1899, supra, being in derogation of a pensioner's rights 
under other statutes, must be strictly construed, and so construed I can find 
nothing in the provisions of the act of March 2, 1895, supra, which affect only 
the disposition of the accrued pension due to a deceased pensioner, which author- 
ises payment of one-half the pension of a pensioner still in life to anyone except 
those specificaUy named in the act, namely, the wife, or the legal guardian of 
the child or children. 

The beneficiary, under the act of March 3, 1899, of one-half a 
soldier's pension therefore not being a "pensioner" or a "person 
entitled to a pension," the provision of the act of March 2, 1895, pro- 
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viding for the payment of accrued pension by way of reimbursement 
of the expense of the last sickness and burial of a pensioner has no 
application to the one-half pension accrued at the death of such 
beneficiary, and there is no provision of law under which it can be 
paid to anyone other than the pensioner. 

The main proposition advanced by this appellant, to wit, that 
under the circumstances of this case, as above set forth, the check 
issued to the wife for the quarter ending December 4, 1913, became 
a part of her estate, has been directly passed upon by the assistant 
comptroller in an opinion dated March 13, 1909 (15 Comp. Dec, 
543) , in which it was said : 

The act ot March 3, 1800, directs the (Dommissioner of Pensions upon the con- 
ditions specified therein " to cause one-half of the pension due or to become doe 
said pensioner during the continuance of such desertion to be paid to the wife." 
The money that is directed by said act to be paid to the wife is pension monej — 
mon^ that is appropriated to pay pensions; but I do not think it makes her a 
pensioner within the meaning of the provision in act of March 2, 1805, supra, 
that " the mailing of a pension check, drawn by a pension agent in paym^it of 
a pension due, to the address of a pensioner shaU constitute payment In the 
event of the death of a pensioner subsequent to the execution of a youcher 
therefor." 

Although the check for one-half pensicm in the case then under 
consideration was delivered to payee and was in her possession un- 
indorsed at the time of her death, the assistant comptroller held 
(quoting from the syllabus which correctly summarizes the opinion) : 

The proceeds of an nnnegotiated check drawn in favor of the deserted wif^ 
of a pensioner In payment of one-half the amount of his pension under the act 
of March 3, 1800, and in her possession at the time of her death, does not 
become an asset of her estate. 

It thus clearly appears that there is no merit in this appeal. 

The bureau action was proper and is — 

A^rmed. 

ElMira Falijs (deceased). 

Decided June 20, 191Ji, 

Pension Check — Delivery — Act of August 17, 1012. 

A pension check issued under section 3 of the act of August 17, 1012, and 
mailed in an envelope to the pensioner's address and delivered to said 
address, if the addressee is alive and has not removed, or handed to some 
person accustomed, and either expressly or tacitly authorized to receive 
pensioner's mail, is a proper or actual delivery within the terms of the 
comptroller's decision Op., 422, and such check should not have been 
canceled. 

Layun, Assistant Secretary. 

Elmira Fallis, the pensioner, died August 7, 1913. There was 
accrued pension due her at that time to the amoimt of $38.80. It 
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appears that a check for the quarterly payment due August 4, 1918, 
was mailed to her at her place of residence^ — Geneseo, Kans. — and 
taken from the post office prior to her death, but was not presented 
to her, as she was then in Wichita, Kans., under treatment and died 
there. The check was returned by A. B. Fallis, son of the deceased 
pensioner, and upon his stating that it was never presented to her 
was canceled. The said A. B. Fallis filed, October 17, 1913, a claim 
for reimbursement for expenses of pensioner's last sickness and 
burial amounting to $132, which was disallowed November 1, 1918, 
on the ground that she left assets sufficient to meet such expenses. 
An appeal was taken January 9, 1914. 

The action of the Pension Bureau was based upon the declaration 
of the claimant, in which it was stated that pensioner left real estate 
in Geneseo, Kans., of the assessed value of $470. There was filed 
with the appeal a certificate from the register of deeds of Rice 
CJounty, Kans., showing that certain lots in Geneseo, said to be the 
property referred to in claimant's declaration as belonging to the 
pensioner, were deeded to William Fallis and that the title thereto is 
still in his name. The William Fallis referred to was apparently 
the soldier and husband of the deceased pensioner, and the fact that 
the lots are still carried on the assessment roll in his name is not 
conclusive evidence that the pensioner did not have a valuable inter* 
est in them sufficient to meet the expenses of her last sickness and 
burial. If it is desired to introduce further evidence on that point 
the proper course is to file it in the Pension Bureau with an applica- 
tion to have the claim for reimbursement reopened. As the case now 
stands the action of the bureau disallowing said claim must be 
affirmed. 

The appeal, however, appears to be not so much from the rejec- 
tion of the claim for reimbursement as from the action of the Pen- 
sion Bureau in canceling the pension check which was mailed to 
pensioner and taken out of the post office prior to her death. In 
defense of that action the Commissioner of Pensi<Mis sajrs in his 
report: 

The Comptroller of the Treasury has ruled in decision on page 529 of volume 
19, Decisions of the Comptroller, that the pension check must be delivered to 
the pensioner in person, in order to constitute payment within the meaning of 
the law. 

The case before the comptroller was one in which a check drawn 
without a voucher, under the provisions of section 3 of the act of 
August 17j 1912, in favor of one Exra J. Tingling, was forwarded to 
him at Hagerstown, Md., December 4, 1912, and returned by the 
postmaster at that place February 3, 1913, with the information that 
at the time the envelope covering the check reached his office the pen- 
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sioner had been sent to a hospital in Baltimore, Md., where he re- 
mained to January 30, 1913, when he died. In discussing the ques- 
tion as to whether the mailing of the check under such circumstances 
constituted payment of the pension, the comptroller said : 

Under the laws in force prior to March 2, 1895, the amount of a pension 
check did not cease to be accrued unpaid pension until the check was actually 
negotiated by the pensioner. 

The act of March 2, 1S95 (28 Stat., 964) provided that the maUing of a pension 
check to the address of the pensioner should constitute payment in the event 
of the death of the pensioner subsequent to the execution of the voucher 
therefor. This law was modified by the act of August 17, 1912, providing for 
the issuance of pension checks without the execution of a voucher and for the 
cancellation of all such checks returned by a postmaster on account of the 
death of a pensioner. The effect of these provisions was to make the delivery 
of the check to the pensioner (instead of the mailing of it) the pivotal fact 
which changes the character of a pension check from accrued pension to assets 
of the pensioner's estate. 

It will be observed that the law prohibits postmasters, etc., from delivering 
pension checks to any person whomsoever if the addressee has died or removed, 
and requires the postmaster in every case forthwith to return such check. 
It also provides that • • • « Checks returned as herein provided on 
account of the death or remarriage of the pensioner shall be canceled." 

This provision for cancellation of the checks after mailing thereof shows 
clearly, I think, that said mailing does not constitute payment. I am of opinion 
that a check issued under the provisions ;of the act of August 17, 1912, does 
not become an asset of a pensioner's estate unless actually delivered to the 
pensioner during his lifetime. 

It will be seen from this excerpt from the decision that the comp- 
troller did not say that the pension check must be delivered to the 
pensioner "in person" in order to constitute payment, and it is 
doubtful if his language will warrant any such construction. Ordi- 
narily the delivery of mailed matter at the residence of the person 
to whom it is addressed or to some member of the household author- 
ized and accustomed to receive his mail constitutes delivery to such 
person, even though he be temporarily absent at the time. The 
person receiving it is regarded as his agent for that purpose. 

In the case before the comptroller there was no delivery of the 
check to the pensioner, either in person or through an agent The 
check never passed out of the possession of the Government. The 
comptroller's decision makes delivery of the check to the pensioner 
the pivotal fact which changes the character of a pension check from 
accrued pension to assets of the pensioner's estate, but the question as 
to what constitutes delivery was not passed upon. 

The comptroller has held, in another case, that it is not necessary 
that the check be negotiated, or even indorsed by the payee, in order 
to convert it into an asset of his estate. (Decisions of Comptroller, 
vol. 19, p. 422.) It seems doubtful if he would hold that actual per- 
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sonal possession was necessary. In the case last referred to he used 
the following language : 

Section 3 of the act of August 17, 1D12, authorizes the payment of pensions 
by check without separate vouchers, except In certain cases, but prohibits the 
dellyery of any such checks to any person whomsoever if the pensioner has 
died. I think it is evident that the pun)ose of this prohibition as to deUvery 
was to guard against the payment of {iny pension beyond the date of death of 
the pensioner — a purpose previously served by the execution of the voucher. 

The section in question prohibits postmasters from delivering such 
mail to " any person ^vhomsoe^'er if the addressee has died, or re- 
moved, or, in the case of a widow believed * * * to have remar- 
ried." There is no provision requiring that it be delivered to the 
addressee in person. If the addressee is alive and has not removed, 
the postmaster's duty is to deliver the envelope containing the pen- 
sion check in the same manner as other mail matter bearing the same 
address. If such envelope be left at the addressee's home, or handed 
to some person accustomed and either expressly or tacitly authorized 
to receive his mail, it is a proper delivery so far as the postmaster, or 
other postal official, is concerned, and the department sees no reason 
why it should not be regarded as actual delivery within the meaning 
of the ruling of the comptroller. 

For these reasons the action of the Pension Bureau in the matter 
of cancellation of the check is not approved. It is suggested that 
steps be taken to have the precise issue presented by the facts in this 
case submitted to the comptroller for a ruling. 



Gborge B. Tuttle (deceased). 

Decided June 22, 1914. 

Accrued Pension — ^Act of March 2, 1895 — Reimbursement — Assets. 

1. Under the provisions of the act of March 2, 1895, the accrued pension to 

the date of the death of an invalid pensioner can only be paid to reimburse 
the person who bore the expense of his last siclcness and burial, in case no 
widow or child survive such pensioner. The fact that no widow or child 
survived the soldier must be established by competent proof. 

2. The only competent evidence of a divorce, until it be shown that the original 

records have been destroyed, is a duly certified copy of the decree. 

3. A pension check issued under the provisions of the act of August 17, 1912, 

and mailed to pensioner durinp his lifetime, but which did not reach its 
destination until after his death, does not become assets of his estate. 

Laylin, Assistant Secretary, 

George B. Tuttle, late of Company D, Eighth Minnesota Infantry, 
was pensioned at $30 per month under the act of May 11, 1912, 
and died August 6, 1913, having last been paid his pension to May 

4. 1913. 
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On November 24, 1913, William H. Tuttle filed a claim under the 
act of March 2, 1895, for reimbursement to the extent of the accrued 
pension of the expenses of the last sickness and burial of the pen- 
sioner, which was rejected December 8, 1913, upon the ground of the 
claimant's apparent inability to prove that pensioner is not survived 
by a widow. 

The appeal from this action, filed December 31, 1913, is accom- 
panied by a letter from one Mrs. Hattie Leyshom, stating that she 
was divorced from the pensioner in Denver, Colo., about 1883, and 
the appellant contends that he should not be put to the expense of 
furnishing a certified copy of the decree of divorce, and, further, that, 
the check for the pension for the quarter ending August 4, 1913, 
having been mailed August 3, 1913, and the pensioner not having 
died until August 6, 1913, the amount of said check should belong 
to the estate of the deceased pensioner, since, had he lived east of 
the Rocky Mountains, it would have been delivered in time to have 
been indorsed by him. 

Under the provisions of the act of March 2, 1895, the accrued 
pension to the date of the death of an invalid pensioner can only be 
paid to reimburse the person who bore the expense of his last sickness 
and burial, " if no widow or child survive such pensioner." That 
no widow or child survives must, therefore, be established before 
the claim for reimbursement is allowed. 

In his application for reimbursement the appellant stated that, ac- 
cording to his latest knowledge, the pensioner left a widow surviving, 
and that he did not know whether she had ever been divorced from him, 
and could furnish no evidence upon that point.. Upon this evidence 
the bureau action was based, and upon this evidence the correctness 
of that action must be determined on this appeal, and there can be 
no serious question that the action should be sustained. But had the 
letter of Mrs. Hattie Leyshom been filed in the bureau prior to the 
rejection of the claim it would not have justified a different action. 
The only competent evidence of a divorce, until it be shown that the 
original records have been destroyed, is a duly certified copy of the 
decree. Mrs. Leyshorn's unsworn statement that she has been 
divorced from the pensioner is not competent evidence and can not 
be accepted to establish that fact. There is no provision of law 
authorizing the Bureau of Pensions to accept incompetent evidence 
because of the expense involved in furnishing that which is competent. 

Upon the second point raised by this appeal the decision must also 
be adverse to the appellant. 

Section 2 of the act of August 17, 1912, provides that — 

♦ * ♦ the pensioners In the second group shall be paid their quarterly 
pensions on February fourth, May fourth, August fourth, and November fourth 
of each year; • ♦ » r^ i 
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This pensioner was in the second group. His check for the quarter 
ending August 4, 1913, appears to have been mailed on August 3, 
1913. It did not reach its destination in due course of mail until 
August 8, 1913, two days after the pensioner's death. 

As held by Comptroller Tracewell in an opinion dated February 
18, 1913 (XIV Decisions of the Comptroller of the Treasury, 529) : 

The act of March 2, 1895 (28 Stats., 964), provided that the mailing of a pen- 
sion check to the address of a pensioner should constitute payment in the event 
of the death of the pensioner subsequent to the execution of the voucher there- 
for. This law was modified by the act of August 17, 1912, quoted by you, supra, 
providing for the issuance of pension checks without the execution of a voucher 
and for the cancellation of all such checks returned by a postmaster on account 
of the death of the pensioner. The effect of these provisions was to make the 
delivery of the check to the pensions (instead of the mailing of it) the pivotal 
fact which changes the character of a pension check from accrued pension to 
assets of the pensioner's estate. 

♦ • ♦' I am of the opinion that a check issued under the provisions of the 
act of August 17, 1912, supra, does not t)ecome an asset of a pensioner's estate 
unless actually delivered to the pensioner during his lifetime. 

It is thus clear that this appellant can have no title to any portion 
of the accrued pension accept by way of reimbursement. 

There was, therefore, no error in the bureau action. This decision, 
however, does not preclude the appellant from reopening his claim 
for reimbursement at any time when he may be prepared to furnish 
the necessary evidence to establish his title thereto. 

A'ffiimhed. 
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MARRIAGE AND DIVORCE. 

A COLLATION OF THE PUBLISHED DECISIONS OF THE DEPART- 
MENT OF THE INTERIOR, RENDERED ON APPEAL, APPER- 
TAINING TO THE LAW OF MARRIAGE AND DIVORCE 
IN THE UNITED STATES IN ITS RELATION 
TO PENSIONABLE STATUS, 

BY 

CHARLES EDWARD WRIGHT, 

Assistant Attorney j Acting for the Assistant Attorney General 
in Pension Matters, 
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NOTE. 

The decisions herein collated were prepared by the former Board of 
Pension Appeals and, later, by the Pension Appeal Section of the 
Assistant Attorney General's office. They are published in " Pension 
Decisions" ("P. D."). 

Perhaps no one court has been called upon to ascertain, and fre- 
quently to determine, the law of marriage and divorce in so many 
phases and in so many different States and places as the Secretary's 
office of the Department of the Interior. 

The status of widowhood, for pensionable purposes, is governed by 
the law of the place where the right of pension accrued. Act of 
AuffiLst 7, 1882 {2^ Stat.^ 346). Decisions of general application are 
first commented upon, but any substantial usefulness that this com- 
mentary may possess will be found in the latter part, where the 
decisions reflecting the law of different States are collated. 
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MARRIAGE AND DIVORCE IN PENSION LAW. 



GENEBALLY. 

(1) Jurisdiction. 

With certain exceptions affecting those claiming title through 
Indian and colored soldiers, and later to be noticed, the validity of 
a marriage in its relation to the pensionable status is to be decided 
according to the law of the place where the parties resided at the 
time of contract or when the right to pension accrued. Congress so 
ordered in the act of August 7, 1882. It is not imcommon to speak 
of a certain marriage as valid according to the lex loci and therefore 
valid for pension purposes. While this, in the main, is true, the ex- 
pression is carelessly employed. For pension purposes, a marriage 
is valid or invalid according to the lex domicUiu {Julia A. Ruby^ 
17 P. D., 39; Bethwny F. Boater.-U P. D., 308; Patsy Clark, 4 P. D., 
134.) It ia the law of the State where they " reside " — ^their actual 
domicil, not their temporary abode — which governs. {Stella A. 
Melleuj 15 P. D., 459.) Thus: If parties domiciled in one State 
temporarily go into another for the purpose of marriage — and this is 
generally done to evade the law of the place where they reside — it is 
the law of domicil rather than of the place of contract that governs. 
{Bethany F. Boater, supra.) Of course, as a general proposition, the 
courts of the place of domicil will decide the issue according to the 
lex loci corUi^actus. For example: A obtains a divorce from B in 
New York and B is forbidden to remarry during A'& lifetime. If B 
marries C in New York, where both are domiciled, clearly the mar- 
riage would be unlawful according to the lex domicilii and the lex 
loci contractus,Yfhi(Ai in this case are identical. But suppose B and C 
go into New Jersey, where the New York statutory inhibition is in- 
effective, and marry therein, returning to New York: courts of the 
latter State might recognize the marriage, invalid according to the 
law of the domicil, because it was valid according to the lex loci cofir 
tractus. As a matter of comity, New York might follow the law of 
New Jersey in such a case, and we would recognize it, therefore, not 
because it was valid according to the lex loci, but because the lex 
domicilii admitted its validity, following the lex loci. We look to the 
place of residence, not the place of contract. The question for us is, 
Does the law of the place of domicil concede that they are married ? 

S31 
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If, for example, New York courts should refuse, in the above-stated 
hypothetical case, to recognize the validity of the New Jersey mar- 
riage, then we should follow the law of the domicil (New York) and 
disregard the law of the place of contract (New Jersey) . And this 
rule applies to all matters growing directly out of the marital rela- 
tion. For our purposes, during coverture, the wife's domicil is the 
domicil of her husband. {Abhie Af. J. Brown^ 16 P. D., 291; Stella 
A, Mellen^ 15 P. D., 459.) This point is particularly applicable in 
questions of divorce, and it answers the question. Where did the 
right to pension accrue i That is, the soldier dies in one State while 
the wife at that time is residing in another State. The place of 
domicil, where the right to pension accrued, is the State in which 
the soldier had his legal residence at the time of his death. {Abbie 
M. J. Brown, 16 P. D., 291 ; Clarine J, Brinton, 16 P. D., 481; Julia 
A. Ruby, 17 P. D., 39.) 

It must be borne in mind that the question of marriage in pension 
cases is whether or not a valid marriage subsisted at soldier's death, 
for it is not a whilom wife but the widow who is pensionable. {Julia 
A. Ruby, supra; see also Amanda M. Gorham, 18 P. D., 143.) 

To determine the lex domicilii, the department is guided by the 
construction put upon those laws by the court of last resort of each 
place. Adelia B, Alspaugh (19 P. D., 284) and Catfierine Conroy (10 
P. D., 162) , modifying any expression to the contrary in Margaret Z. 
Thomas (9 P. D., 139). See also Diana M. Dana (13 P. D., 272). 

Each case must rest entirely upon the law of the place in which it 
arises under the terms of the act of August 7, 1882. Because a mar- 
riage is lawful in one State it by no means follows that, the state 
of facts being the same, it is lawful in another State. {Minor of 
Edward Plount, 14 P. D., 428.) Reference to the decisions herein- 
after cited under each state demonstrates this point. This is why 
each case should distinctly show in the body of the opinion the name 
of the place the laws of which are being applied. This is why cita- 
tion of authorities should be confined to cases decided by the local 
courts or to cases decided by this department having express and 
limited applicability to the particular place of domicil. It is also a 
reason why decisions should not rest upon the dicta of text-book 
writers when they generalize or theorize. In this connection it may 
again be suggested, as it was in a circular approved by the depart- 
ment under date of October 20, 1904, that where we have a decision 
covering the point that decision should be cited as the authority for 
the ruling. For instance, if the case turns upon the question as to 
whether or not a common-law marriage is valid in Virginia the opin- 
ion should point out that it is not, citing the case of Peggy Chum 
(14 P. D,, 445) as authority rather than the Virginia case of Ofield v. 
Davisj on which the Chum case is based. 
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" Place," in the act of August 7, 1882, means any distinct political 
sovereignty having the power of self-government and the consequent 
right to determine the social condition and domestic status of one of 
its members. Each State is such a " place," and a few Indian tribes, 
decided Jby United States courts to be political communities, consti- 
tute "places" within the meaning of said act. For instance, the 
Cherokee Nation is such a " place " {Mary E^ Brady ^ 16 P. D., 407 ; 
Minor of Jack Redhird^ 12 P. D., 517), and the Choctaw Nation 
{Martha Draper^ 15 P. D., 283), also the Wyandottes {Cassandra F. 
(7ZarA, 8P. D.,235). 

The law of the place of domicil is applicable to all claims, except 
those covered by Eevised Statutes, section 4705. But in the cases of 
widows of negro or Indian soldiers said section 4705 applies only to 
general-law claims. The validity of the marriage forming the basis 
of a widow's claim under the act of June 27, 1890, or similar acts, 
must in siH cases be tested by the rule laid down in the act of August 
7, 1882, the lex domicUu, {Maria Merritt^ 10 P. D., 157 ; Lettie Haw- 
kins^ 8 V: D., 22.) As to dependent relatives and minors, more will 
be said hweinafter. 

It should be borne in mind that in claims under the act of March 
3, 1901, the question of the validity of the remarriage by which 
pension is terminated is not open to inquiry. Pension to a remarried 
widow, under that act, is granted on the supposition that there was 
a remarriage in law and that said remarriage was terminated by 
death of the second husband or by divorce obtained on her own 
application. The act is based on the theory that there was a remar- 
riage. Where a claim is filed directly invoking that act, the claimant 
practically concedes that there was a remarriage. Hence we may 
not inquire into its validity. {Rosetta Washington^ 15 P. D., 446.) 
A widow who remarries ceases thereupon to be a widow. {Mary A. 
Garman^ 3 P. D., 179.) If she attacks the validity of the remarriage, 
i. e., maintains that there never was in law a remarriage, then her 
proper remedy is an application for restoration, not for a remarried 
widow's pension under the act of March 3, 1901. 

(2) Evidence. 

In claims under the act of March 3, 1899, wifehood is to be estab- 
lished under the general rules of evidence. {WardweU v. Wardwell^ 
14 P. D., 234.) What this evidence is, will hereinafter be mentioned. 
But it must not be forgotten that any rule as to burden of proof as 
outlined in Stnink v. Button and Strunk (14 P. D., 17), which may 
be applicable to claims under the act of March 3, 1899, wherein there 
are two parties antagonistically interested, has no application to an 
ordinary widow's claim for pension. Her application is essentially 
an ex parte proceeding. The Government is not party defendant, 
and there is not the slightest burden of proof on the Government. 
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Mary J. GiUUand (13 P. D., 90) overruling to this extent, Jeannette 
Burton (9 P. D., 31), and essentially overruling, although not in 
terms, Lizzie Yates (10 P. D., 446) and America Hooker (8 P. D., 
210) . The case of Mary Marsh (13 P. D., 402) follows the GiaOand 
decision. 

But this does not mean that any unreasonable burden of proof is 
imposed upon a claimant. If the claimant establishes a prima facie 
case, it is certainly the duty of the Government either to accept the 
evidence introduced or to order a special examination. In the case 
of Henrietta Kirckner (12 P. D., 296), it was certain that appellant 
had never been married prior to her marriage to soldier; and the 
weight of the evidence tended to show that soldier was a bachelor at 
the time of the marriage. The ceremonial marriage of soldier and 
claimant was held to be subject to attack only on clear and satis- 
factory evidence, i. e., affirmative evidence of his lack of capacity to 
remarry. And where the evidence establishes the fact of marriage 
of claimant and soldier, and there is no evidence that the parties were 
incapacitated, except soldier's statement that he had been previously 
married, in which statement he also said that his first wife had died 
prior to remarriage, the validity of the second marriage is not suc- 
cessfully attacked. {Selia Ambers^ 12 P. D., 333.) That is to say, 
if there is no stronger evidence of the first marriage than there is of 
its dissolution, the first marriage must not be treated by the Gov- 
ernment as an impediment to remarriage. The legality of the remar- 
riage is not to be subjected to doubt under such circumstances. It 
must never be forgotten, however, that any such general rule as this 
yields to any local authority, i. e., the lex domicilii^ if decisions on 
this point exist. 

Allegata et probata applies in proof of marriage. That is, where 
a party seeks to establish by direct proof a ceremonial marriage at a 
given time and place, she may not, in the event of complete failure 
of such proof, resort to the indirect evidence afforded by the de facto 
relation of marriage, to prove, presumptively, that at some time and 
place other than as alleged a marriage may have .taken place. 
(Aurelia Solomon^ 16 P. D., 472.) 

A large number of our decisions, especially those in the earlier 
volumes, are of little value in citation because they are general in 
terms and in their application. Some embody excellent principles; 
but these principles must be applied only so far as the laws of the 
place sanction. For example : While in the main it is true that local 
statutes appertaining to marriage are held to be merely directory, as 
was stated in Elizabeth Felher (4 P. D., 329), some courts have held 
their local statutes to be mandatory. The case of Elizabeth Felber 
may mislead ; the only safe plan is to confine citations to those having 
local application. 
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Nevertheless, a decision such as the one in the case of Johanna 
Hatters/heim (15 P. D., 464), probably has universal application. 
The elements of marriage and of proof of marriage are discussed in 
that decision, which also holds that where parties illicitly cohabiting 
in a State where a ceremony is indispensable, remain temporarily in 
a State where common-law marriages are valid, it is possible for them 
to contract valid marriage in the latter State ; but a new contract will 
not be presumed merely from their presence in said State. The fact 
of marriage therein must be shown by direct or competent indirect 
proof, such as marital cohabitation, acknowledgment, and recogni- 
tion within the jurisdiction of the common-law State; else their sub- 
sequent cohabitation in the place of their domicil must be viewed in 
the light of their original relation. 

Probably of general application is the rule laid down in the cases 
of Jennette Thompson (14 P. D., 469), Clara M. Bennett (11 P. D., 
195), and Phehe Ann Cobum (11 P. D., 403), holding that under 
certain circumstances, a party may be estopped from denying the 
legality of marriage to affect the pensionable status. See also Mar- 
garet Nixon (7 P. D., 171) and Jennette Thompson (7 P. D., 262). 
And where claimant attacks the validity of her remarriage whereby 
she lost title to pension as the widow of soldier to whom she was first 
married, a strict rule of proof is required to show the invalidity of 
the second marriage. {Sarah II. Summers^ 4 P. D., 376.) 

Where parties are divorced a vinculo and immediately resume co- 
habitation the same as if no decree had been granted, but are sub- 
sequently ceremonially remarried to each other, the department has 
held that their relation between divorce and remarriage is illicit — ^so 
that if the ceremonial remarriage occurs after the passage of the act 
of June 27, 1890, the widow has no title under that act. {Mary 
Munsell, .9 P. D., 30.) See also cases cited on this point under the 
different States or places. The status of widowhood is determinable 
by the second, not the first, marriage in such cases. {Hattie E, Hous- 
ton, 16 P. D., 12.) 

If there has been a trial inter partes in a local court of superior 
jurisdiction, involving the validity of the marriage between the 
parties, the judgment and findings of that court are accepted as 
conclusive. {Henrietta Breckenridge, 3 P. D., 5.) The judgment of 
an inferior court is of great weight and is usually followed. 
{Melissa D. HeazUtt, 15 P. D., 553; Diana M. Dana, 13 P. D., 272; 
Clara M. Rumrill, 13 P. D., 213.) Not, however, as a decree to which 
effect is given, but as evidence of the facts. {Minors of Geo. W. 
Sarver, 17 P. D., 185.) See cases, later to be cited, relating to 
divorce and nullity. But a verdict of a jury acquitting an attorney 
or agent charged with fraud in the prosecution of a claim involving 
marriage is not admissible as proof that claimant was lawfully mar- 
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ried. {Mary F. Barker^ 8 P. D., 48.) Nor is a decree of divorce 
conclusive evidence that the marriage it purports to dissolve was 
really a lawful marriage in cases where the validity was not an 
issue. {Elizabeth P. MaxweU^ 18 P. D., 126.) 

The time when an alleged marriage took place is sometimes ma- 
terial, i. e., in a claim under the act of June 27, 1890 {Hattie E, 
Houston^ 16 P. D., 12; Mary E. Resaer^ 10 P. D., Si66; Mary Mtmsell^ 
9 P. D., 30), or a claim under the general law where there has been a 
remarriage. ' Claimant must prove the date of marriage, or remar- 
riage ; else the claims must stand rejected for lack of proof of a ma- 
terial fact. {Christie Ann Thompson^ 14 P. D., 436.) 

(3) Capacity. 

As to the capacity of parties to marry, local laws govern. There 
is a general presumption in favor of the validity of a marriage, and 
this presumption extends to capacity, provided the local decisions 
are not to the contrary. In the absence of such decisions, the hold- 
ing in the case of Carrie Peterson (11 P. D., 139) may be applied to 
the same state of facts, i. e., where claimant's marriage to soldier is 
proved, the mere fact that he wrote to his sister and a friend that 
he had married a girl in a seaport town while pursuing the avoca- 
tion of a sailor — this constituting all the evidence of a prior mar- 
riage — is not competent evidence to establish such a marriage to the 
prejudice of the rights of the claimant. See also Mary Ann Jones 
(lOP. D., 297). 

(4) Semarriage; Impediment; Preiiimption. 

The common-law rule as to presumption of deftth very generally 
obtains. In most States it is regulated by statute. The local laws 
obtain, save, of course, where the act of March 13, 1896, directly 
applies. But said act relates only to the presumption of the death 
of the soldier or sailor on account of which piension is claimed. 
{Elizabeth Ouslem, 15 P. D., 347; Helen L. Pepper, 9 P. D., 500.) 
In all other cases resort must be had to the lex domiciliL {Elizabeth 
Ouslem, supra.) And where an allegation of death of a spouse, in- 
susceptible of proof by direct evidence, is followed by the filing of a 
libel for divorce, alleging desertion by said spouse, the libelant is 
not afterwards estopped from invoking the presumption of death. 
(Ruth A. Pitkin, 14 P. D., 438.) Yet the allegation in the libel may 
be considered as evidence upon the question of rebuttal of said pre- 
sumption. {Ibid.) 

Certain hearsay testimony as to death of a party, where the gen- 
eral understanding of the relatives and of the community is that 
the party is dead, is admissible in evidence. {Susan Cahoe^ 13 
P. D., 96.) 
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The rule laid down in the case of Thankful Morse (1 P. D., 56), 
that an original illicit relation so continues after the removal of the 
impediment, is too general to be of any value, as this is a question 
invariably to be decided by local decisions. The case of Av^vsta 
Watkins (6 P. D., 63) is to be avoided in citation as it is not based 
on local decisions. The same is true of Lucinda Brown (6 P. D., 
153). The case of Nancy J. Dorlas (5 P. D., 230), diametrically 
opposed to the rule in Thank fid Morse {supra) ^ was properly over- 
ruled in Ann Eliza Server (7 P. D., 468). 

(6) Slaves, Colored People, Indians (Bevised Statutes 4705). 

If a colored or Indian soldier died of wounds, injuries, etc, con- 
tracted in service and line of duty, his widow may prove her mar- 
riage according to the terms of said section, i. e., proof that they 
were joined by some ceremony deemed by them obligatory or that 
they had habitually recognized each other as man and wife and 
were so recognized by their neighbors, and were so living together 
at the date of his enlistment, or to the date of his death in service, or 
to the date of his death after marriage — provided he enljsted prior 
to March 3, 1873. {Channa Route^ 3 P. D., 254; see also Lettie Haw- 
kins^ 8 P. D., 22, and Nannie Roach, 7 P. D., 80.) Where a slave, 
subsequent to emancipation, signed an official statement in which 
she alleged commencement of her cohabitation with another slave at 
a time when the slave-soldier, under whom she is claiming, was still 
alive, said fact is evidence that she did not "habitually recognize'* 
said soldier as her husband. {Charlotte Banks, 17 P. D., 177.) But 
evidence that after soldier's enlistment she was guilty of adulterous 
conduct is not sufficient to show that the " ceremony " whereby they 
were " joined in marriage " was not " deemed by them obligatory " 
within the meaning of R. S. 4705. {Mary HiU, 17 P. D., 103.) 

Section 4705 recognizes two modes of marriage — one, a marriage 
which though not a marriage valid where celebrated, yet was as- 
similated to a regular ceremonial marriage contracted by persons 
enjoying full legal capacity ; the other, analagous to a consensual or 
common-law marriage. Where the first is shown and the conduct of 
the parties show that it was deemed by them to be obligatory, it is 
not essential that it be proved that they were physically living 
together at the date of enlistment. Cohabitation at enlistment is not 
a statutory condition in this class of cases, although of the utmost 
probative value in determining whether the parties really did deem 
the ceremony obligatory. But where the slave marriage was of the 
second class, the consensual sort, cohabitation at date of enlistment 
is a statutory requirement and must be shown. {MatUda CampbeUy 
19 P. D., 246, overruling Adeline Andrews, 14 P. D., 288.) 

58426'— p D—voL 19—13 22 . 
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Even if the owner of the slaves opposed their cohabitation as man 
and wife, they still come within the provisions of said section. 
{Mary J. Smithy 7 P. D., 403.) And a prior slave marriage does 
not operate as an impediment to a marriage falling within the pro- 
visions of said section. {Henrietta Breckenridge^ 3 P. D., 5.) 
Whether this would be true of Tennessee slaves under certain condi- 
tions may be doubted. See Amanda Fane (15 P. D., 503). Cer- 
tainly Tennessee forms an exception to the rule stated in Juda 
Hughes (7 P. D., 107), that slaves could " divorce " themselves with- 
out the consent of the masters. See Amanda Fane {supra). And 
that statement is probably not true as to Maryland. {Samuel Tuttle^ 
11 P. D., 278.) Slaves could, however, " divorce " themselves in all 
States with the master's consent. {Juda Hughes^ supra.) 

As before shown, Revised Statutes, section 4705, has no bearing 
upon claims under the act of June 27, 1890. {Polly Ann Chvloska 
JSinlaj 7 P. D., 353 ; see also Maria Merrltt^ 10 P. D., 157 ; Lettie Haw- 
Hns^ 8 P. D., 22.) It merely exempts from requirement of proof 
of validity according to State laws those cases specifically falling 
within its expressed conditions; and every required condition must 
be proved. {Juda Hughes^ 7 P. D., 107.) But it does not exclude 
proof of marriage under the act of August 7, 1882. {Minor of James 
Co-field^ 15 P. D., 386, and cases therein cited.) Claimant must show 
that she lived with soldier up to date of enlistment, when he died in 
service, or up to date of hi^ death if he survived the service and died 
of disease, wound, etc., of service origin. {Lucinda Harris^ 11 P. D., 
181.) See cases cited on this point in connection with claims of 
minors under Revised Statutes, section 4705, post. But see Matilda 
Campbell (19 P. D., 246), distinguishing between the ceremonial 
marriage and the consensual relation. 

(6) Minors. 

Children born before the marriage of their parents, if acknowl- 
edged by the father before or after marriage, are legitimate for pen- 
sion purposes. (R. S., sec. 4704.) The validity of the marriage of 
the parents is to be determined, under the act of August 7, 1882, by 
the lex domicilii^ or under Revised Statutes, section 4705, in cases 
where said statute is applicable. Any local statute as to legitimacy 
of children has no force in pension claims. {Minors of Franklin 
Bemus^ 16 P-. D., 315 ; Minor of Edward Plount^ 14 P. D., 428, over- 
ruling Minor of Harvey Perkins^ 13 P. D., 414, and Minor of Ed- 
ward Plount, 13 P. D., 541 ; see also MinrOr of Elisha Dohhs^ 15 P. D., 
488; Minors of Jonas ^^\ Pulver, 10 P. D., 227; Minors of WiUiam 
Hawley^ 11 P. D., 40; Katie Smithy 9 P. D., 199; Emma Gierhart^ 
6 P. D., 155; George and Albert Koler, 5 P. D., 99; /. F. Kinney, 
4 P. D., 132; Nancy Baker, 1 P. D., 462.) 
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But birth in wedlock is not necessarily conclusive of legitimacy; 
the presumption of legitimacy may be rebutted by competent evi- 
dence showing that soldier is not the father of the child. {Ida M. 
Downard, 7 P. D., 290.) 

Tlie fact that the mother of the minors was pensioned by special act of 
Congress does not confer title upon the children after her death. The 
question of their legitimacy is still open and they are not pensionable 
unless a lawful marriage between the mother and soldier be- shown. 
In other words, the special act of Congress settles merely the mother's 
title, not the minor's rights. {Minors of Hartwell Trickey^ 8 P. D., 

84.) , . . * 

Children of colored or Indian soldiers may prove their legitimacy 
either by showing a valid marriage of their parents according to the 
lex domicilii (act of Aug. 7, 1882) or by showing the de facto marital 
conditions prescribed in section 4705, Revised Statutes. {Minor of 
James Cofield, 15 P. D., 386.) 

When section 4705, Revised Statutes, is invoked every prescribed 
condition must be met — ^i. e., the mother and the soldier must have 
been cohabiting in the de facto marital relation at time of enlistment, 
etc. (except where the marriage was by ceremony deemed by them 
obligatory, Matilda Camphell^ 19 P. D., 246). {Minors of William 
Toller. 7 P. D., 545, overruling Min^or of Sanford Boswell^ 6 P. D., 
235; John Pendleton^ 5 P. D., 217; Emily Latham, 5 P. D., 175; 
Min/)rs of Jos. Crain, 4 P. D., 358.) In harmony with the Toller 
decision are Adeline Andreios (14 P. D., 288) ; Minors of William 
Toller (10 P. D., 75) ; Minor of David Rankin (3 P. D., 402) ; 
Minors of George Barker (8 P. D., 284) ; Minors of Peter WiUia^ns 
(2 P. D., 383). But these decisions are overruled or modified to the 
extent that they may conflict with the decision in the case of Matilda 
CampheU (19 P. D., 246). 

(7) Dependent Relatives. 

While minors, as has been seen, must establish a valid marriage 
between the parents (or in cases applicable the de facto marriage 
described in sec. 4705, R. S.), the title in dependent relatives does 
not 'depend upon the legality of marriage. It is the lex loci^ wholly 
independent of the act of August 7, 1882, that governs. As, for 
example, where the local law declares a child to be legitimate inde- 
pendent of the legality of the marriage of the parents, so that the 
father, under said local law, can inherit from the child, then, if the 
child be a soldier, his dependent father could have title to pension. 
{Patrick Chambers^ 14 P. D., 474, modifj'ing Gus Johnson, 8 P. D., 
463, and rendering untenable the contrary holding in Henry Walden, 
8 P. D., 340.) See also Zachanah CampheU, 16 P. D., 215, and 
Samiiel Tuttle, 11 P. D., 278.) The putative father of an undoubted 
illegitimate child has no status. {Charles Iline, 16 P. D., 86.) 
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Neither sections 4704 nor 4723, Revised Statutes, affects in any 
manner a dependent father's claim (Daniel Bird^ 10 P. D., 104), 
nor does section 4705, Revised Statutes {Henry Wdlden^ supra), nor 
does a dependent sister's pension depend upon the validity of the 
marriage of the parents of claimant and her brother, the soldier. 
(Priscilla J. Colton, 8 P. D., 18.) 

(8) Divorce and Nnllity. 
(a) Divorce. 

We are little concerned with the usual problems relating to 
divorce. A divorce decree which shows on its face the necessary 
jurisdiction, the record disclosing the essential jurisdictional facts, 
and such decree being valid and binding in the State in which it was 
rendered, is conclusive in the administration of pension affairs unless 
there has been fraud perpetrated upon the court, directly or in- 
directly, for the purpose of affecting the pensionable rights of any 
person. {Dorcas Smithy 16 P. D., 5505 ; Melissa Boyd, 14 P. D., 279.) 

A fraud affecting the court's jurisdiction vitiates the decree. 
{Dorcas Smith, supra.) And a decree thus obtained is subject to 
collateral attack in a proceeding for pension. {Harriet J. Burdick, 
17 P. D., 210.) But a decree can not be reviewed on the ground that 
it was obtained by fraud affecting the cause of action — i. e., in that 
class of cases where the validity of the decree could be attacked 
locally only in a direct proceeding. {Adelia B. Alspaugh, 19 P. D., 
284.) A decree vacating a decree of divorce, obtained by collusion 
after the death of one of the parties, will not, however, be accepted 
as establishing a right to pension. {Mathilda J. Glass, 18 P. D., 
310.) All such " post-mortem " decrees secured to affect pension- 
able status are looked upon with suspicion and are only regarded as 
controlling when obtained pursuant to the provisions of local law — 
such as in the Burdick case (17 P. D., 210). 

A decree of divorce or nullity, however, if valid locally, fixes and 
determines for the purposes of the pension case in which it is offered 
in evidence, the law of the place, unless the decree was void for want 
of jurisdiction according to the decisions of higher courts of the place, 
or unless it be contrary to the law of the place as construed or defined 
by its higher courts. The department has no jurisdiction under the 
act of August 7, 1882, to determine independently that such a decree 
is void ; it must follow the courts of the place. The judgment of the 
court of first instance must be followed as representing the law of 
the place in the absence of any decision to the contrary by an appel- 
late court. For example, a court may have failed to acquire juris- 
diction over the defendant in a case where service was by publication 
and in proceedings where there was a misnomer of the plaintiff (not 
the defendant) ; but in the absence of any decision of the appellate 
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courts of the State to that effect, the department can not refuse to 
respect a decree rendered by a trial court because, in its opinion, the 
misnomer was fatal to the jurisdiction. Only the local courts are 
competent to pass upon that question, and the decree of the lower 
court, having general jurisdiction in matters of divorce or nullity, 
must, imtil reversed, be accepted as reflecting the law of the place and 
fixing the status of the party. {Adelia B. AUpaugh^ 19 P. D., 284.) 

Where a person obtains a divorce in a State other than that of the 
matrimonial domicil, in an action based on constructive notice to 
libellee, who still resides in the State wliere domicil of matrimony 
existed, and who does not answer or defend, said decree is not entitled 
to obligatory enforcement on constitutional grounds outside the juris- 
diction of the court granting the decree, but it may be made effective 
as a matter of comity. {Clcarence J, Brinton^ 16 P. D., 481.) 
Whether or not the courts of claimant's domicil will give full faith 
and credit to such a decree is a question which must be locally deter- 
mined by a court of competent jurisdiction. {Amanda M. Gorham^ 
17 P. D., 97; Mary E. Ward, 17 P. D., 35; StockweU v. Stockufell, 
16 P. D., 527 ; Clarine J. Brinton, mpra; Ahhie M. J. Brown^ 16 P. D., 
291.) In the Gorham case, appellant, subsequent to the decision 
above cited, went into the New York courts and secured a decree 
holding she was the widow of soldier ; the decree of divorce obtained 
by soldier in Illinois not being given faith and credit by the New 
York courts. The department held that the decree of the New York 
courts was determinative of her status as soldier's widow. {Amanda 
M, Gorharn^ 18 P. D., 143.) And the proceeding in the local courts 
must directly involve the question of extraterritorial enforcement of 
said decree. {Mary E, Ward, 8up7\i.) Another case where the extra- 
territorial effect of a foreign decree was thus successfully attacked 
is Angeline C. Labrrnn (17 P. D., 105). Yet where the claimant ap- 
peared and defended in the foreign proceeding for divorce she was 
held to have been estopped from denying the court's jurisdiction in 
a proceeding before the department. {StockweU v. StockweU, 
supra.) 

An act of the legislature passed subsequent to the death of one 
of the parties, repealing a former act divorcing the parties, does not 
affect the marital status of the parties as fixed and determined by 
the legislative divorce. {Clarine J. Brinton, 17 P. D., 342.) 

In cases under the act of March 3, 1899, the parties will not be 
permitted to question the validity of a decree even on the ground of 
fraud going to the jurisdiction of the court, where the courts are 
open for their relief. {Seilhymer v. SeUhymer, 17 P. D., 143.) 

If parties dispute the validity of the divorce, the recourse lies in 
an application to the local forum, not here. {Lynch v. Lynch, 13 
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P. D., 447; Powell v. Powell, 13 P. D., 236; Cooper v. Cooper^ 13 
P. D., 208.) 

But the party obtaining the divorce and accepting its benefits is 
estopped from afterwards questioning the jurisdiction of the court 
granting it. {Lucinda A. Van Hyning, 17 P. D., 217.) 

The effect of divorce is to destroy the pensionable status of soldier's 
divorced wife if she survives him. {Mary C. Stagey, 1 P. D., 435.) 
The widow of a soldier, and a pensioner as such, remarries, and the 
second marriage is dissolved by divorce: This divorce does not re- 
establish her as the widow of the soldier, thereby restoring her 
pensionable status. {Martha J. Kirkland^ 11 P. D., 73.) Nor does 
a decree of divorce dissolving such second marriage after the removal 
of an impediment to the remarriage itself restore her to pensionable 
rights as the widow of soldier. {Margaret J. Anderson, 4 P. D., 67.) 
The claimant's remedy, if any there be, is to be found in the act of 
March 3, 1901. 

The holding in Mary A. Gai^man (3 P. D., 179), that " voluntary 
and permanent abandonment " of each other is equivalent to divorce, 
has no foundation in law ; and said case was overruled in Lavanchia 
L. Salisbury (7 P. D., 247.) 

A divorce is never presumed except in certain places, for the 
purpose of upholding a remarriage. {Anna Maria Gallich, 10 P. D., 
311.) 

The grounds for divorce are subject to local laws — ^resort is to be 
had to the laws of each State. {Mary Ann Piles, 4 P. D., 262.) 

It is not the formal record of a decree that affects divorce; said 
formal decree is merely evidence of the order of the court. It is 
the order of court that dissolves marriage. {Mary E. Noble, 14 
P. D., 535; see also Anme Davis, 15 P. D., 278; Emma Riley, ibid., 
389.) 

(6) Nullity. 
Decrees of nullity stand on a slightly different footing from de- 
crees of divorce. A marriage is null on account of certain inherent 
defects, not because the court so decrees (excepting those States re- 
quiring a decree of nullity to void a voidable marriage). Whether 
or not the marriage is null and void is a question which the de- 
partment as well as a local court may determine; whereas, in case 
of divorce, the department has no power to decree, however well 
established the grounds may be, on which a local court of compe- 
tent jurisdiction might order a decree. (See case of Elizabeth P. 
Maxicell, 18 P. D., 126.) Yet where a local court has decreed nul- 
lity in a suit inter partes during the lifetime of the parties, the de- 
partment will give effect to such decree under the conditions men- 
tioned in the case of Melissa Boyd, supra. {Dorcas Smith, 16 P. D., 
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660.) But where a decree of nullity has been obtained either in a 
direct suit or in a collateral proceeding instituted after the death of 
one of the parties, the department refuses to recognize such decree 
as conclusive or to give it any effect unless the local laws provide 
for the maintenance of a direct suit for nullity after the death of 
one of the parties. {Amahda F<me^ 15 P. D., 503.) 

Where there is fraud,, the decree is worthless. {McHona W. WUey^ 
15 R D., 286 ; Mary Gemhe, 13 P. D., 460 ; Mary J. Vaughn, 10 P. D., 
284; Frances A. MonhoUand, 7 P. D., 494.) 

An example of an instance where the department did give effect to 
a decree of nullity in a suit inter partes is the case of Hannah A, 
Bumsey (14 P. D., 290) and Dorcas Smith (16 P. D., 550). 

Where nullity is shown, the party is put back in exactly the legal 
position she occupied before the attempted marriage. If remar- 
riage whereby she lost pension as the widow of a soldier is shown to 
have been null and void, she is, and has been, the widow of the soldier 
despite said attempted remarriage, and is entitled to restoration to 
the rolls from date of dropping. {Hannah Kingsley, 13 P. D., 441.) 

See cases cited hereinafter under the law of the various States. 

LOCALLY. 

The following is an index to the decisions representing the law of 
marriage and divorce in the various States, or " places." As a rule 
the leading, or the latest case, is first cited. The numbers refer to 
the following scheme of topical arrangement : 

1. Ck)iDiDon law. 

2. Evidence. 

3. Capacity. 

4. Remarriage; Impediment; Validity. 

(a) Presumption of dissolution of prior marriage by death or divorce, 
(d) Presumption of lawful marriage arising after removal of impedi- 
ment. 

5. Slave marriage. 

6. Divorce and nullity. 

Alabama. 

(1) Common-law marriages are valid. {Jamfi Minor ^ 16 P. D., 
418.) 

(6) Cohabitation, etc., of former slaves at the time of passage of 
ordinance of September 29, 1865 — that is, a continuance of cohabita- 
tion commenced under the color of a slave marriage — effects the 
relation of marriage between the parties. {Rose Gurter, 17 P. D., 
112.) 

Google 
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ArlrftTiffM. 

(1) A common-law marriage is valid. (See citations in Minor of 
EUsha Dobbs, 15 P. D., 488.) 

(4a) Soldier and the mother of the minor were ceremonially mar- 
ried in 1893 and cohabited until his death. He had previously 
married a woman who had been married four times before and who 
deserted him in 1889. She was last heard of in 1890, and was then 
ill and destitute. There was hearsay testimony to the effect that she 
died prior to 1893. Held^ that the evidence ^as sufficient to sustain 
the validity of soldier's last marriage. {Minor of Calvin J. Flowers^ 
18 P. D., 438.) 

There is a very strong presumption in favor of the validity of the 
second marriage. {MoUie Dunn^ 15 P. D., 223; Minora of Thomas 
J. Fox, 12 T.I)., 102.) But- 

(4b) There is no presumption of remarriage after removal of im- 
pediment merely from continued cohabitation. {Minor of Elisha 
Dobbs, 16 P. D., 488.) 

(5) Marital cohabitation at date of passage of act of February 6, 
1867, validates a prior existing quasi-marital relation between negroes 
and mulattoes. {Mary A. Hohnes, 8 P. D., 392.) 

(6) Statutory requirements of notice in divorce proceedings. (See 
EUz. WiUiamsonj 11 P. D., 406.) 

California. 

(1) Prior to March 26, 1895, common-law marriages were good; 
since that date a ceremony is required by statute. {Rachel J. Sebas- 
tian, 11 P. D., 144.) 

(2) Mutual assumption of marital rights, etc., in the absence of 
consent, can not, under the statute, constitute marriage. {Rachel 
J. Sebastian, supra.) Evidence of marriage considered in Aug'usta 
M. Koschwitz (11 P. D., 102). As to burden of proof, however, this 
case is overruled by Mary J. GUlUand (13 P. D., 90). 

(3) A miscegenous marriage is " illegal and void." {EmMy Rincke, 
17 P. D., 257.) A marriage between parties incapacitated under 
the laws of the State is nevertheless valid if lawful under the laws 
of the place of contract. {Ibid.) 

(4a) Under the civil code, in case of remarriage where former 
spouse has been absent and not known to have been living for five 
years, or is generally reported or believed to be dead, the second 
marriage is valid until its nullity is declared by a court of compe- 
tent jurisdiction. {Rosannah Cash^ 15 P. D., 103; see also Bridget 
Shay, 14 P. D., 265.) And irrespective of the statute, a remarriage 
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is presumptively valid; death within four and one-half years, or 
divorce, of a former spouse will be presumed. {Emily Rincke^ 
supra.) 

Cherokee Nation. 

Marriage according to tribal custom is valid. {Minors of Jack 
Redbirdj 12 P. D., 517.) The mere " taking up " of one another 
without rite or ceremony, is sufficient. {Minor of Rabbit Bunchy 
13 P. D., 368.) But Cherokee Indians living in North Carolina, hav- 
ing refused to go west with the tribe in accordance with the treaty 
of December 29, 1835, became citizens of North Carolina, and their 
marriage by tribal custom is invalid. They must be married in 
accordance with the law of North Carolina. {Polly Ann Chvlaska^ 
7 P. D., 353.) 

(1) No ceremony is required. {Mary E. Brady ^ 16 P. D., 407.) 
(6) Divorce by tribal custom was abrogated by an act passed in 
1859, prescribing the manner of obtaining divorce. Since 1859, 
divorce must be obtained in accordance with said act. {Lucinda 
Rom, 12 P. D., 474.) 

^ Chootaw Nation. 

(4a) Marriage between a citizen and a foreigner, the latter being 
an undivorced wife, is void. Mode of marriage between a citizen and 
a noncitizen described. {Martha Draper^ 15 P. D., 283.) 

(6) Divorce, since October 30, 1860, must be granted by the circuit 
court of the nation; divorce by tribal custom being abrogated. 
(ibid.) 

Colorado. 

(1) Common-law marriage valid. {Sarah D. CoUins, 18 P. D., 
294; Mary A. Woodward, 15 P. D., 253.) 

(2) Finding of widowhood by county court followed. {Sarah D. 
CoUinSy supra,) 

(4a) Presumption of death, under the general rule, indulged. 
(Mary A. Woodward, 15 P. D., 253.) 

(4b) Where parties are ignorant that an impediment to their mar- 
riage exists, and continue in honestly intended marital cohabitation 
after removal of impediment, a valid marriage presumptively arises. 
{Mary A. Woodward, supra.) But, as distinguishing this case, as 
to evidence and when the element of meretriciousness is present, see 
EUa S. Hawley (15 P. D., 493). 

(6) Statutory requirements as to notice of pending divorce pro- 
ceedings when one party is a nonresident considered. {Emma M. 
Cooper, 10 P. D., 434.) Jurisdiction, statutes, and collusion consid- 
ered. {Melissa D. Heazlit, 15 P. D., 553.) 
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Columbia, District of. (See District of Columbia.) 
Connecticut. 

(1) Common-law marriage invalid. {Sarah A. Bartlettj 15 P. D., 
290.) But— 

(2) Evidence of reputation and cohabitation is admissible in proof 
of a marriage performed by an authorized person under the statute. 
Said statute considered. (Ibid.) 

(4a) A marriage regularly entered into is presumptively valid, not- 
withstanding that a prior marriage of one of the parties is shown. 
Said previous marriage does not impose a burden on claimant to 
prove that said marriage was dissolved by death or divorce. The 
law presumes that it was so dissolved. {Eliza Boazman^ 14 P. D., 
365.) 

Delaware. 

It is doubtful if mere. cohabitation and reputation are sufficient to 
prove marriage. Some positive act or ceremony is necessary. 
{Franees Hopkins^ 14 P. D., 527.) 

District of Columbia. 

Prior to Code of 1901, the marriage law in force was the original 
act of 1777, Maryland. {Virginia Cain^ 16 P. D., 437.) 

(1) A common-law marriage is valid. {Bridget Butler^ 13 P. D., 
234; Annie Higgins, 10 P. D., 110; Maria McCarthy^ 10 P. D., 118; 
Fanny Curtis, 2 P. D., 159.) 

(2) Evidence deemed sufficient to establish a valid common-law 
marriage. {Lettie Robinson, 18 P. D., 116.) 

(3) Prior to June 30, 1902^ the age of consent in females was 12 
years. {Alice A. White, 16 P. D., 264.) A second marriage while 
the first subsists is null without decree. {Virginia Cain, 16 P. D., 
437.) 

Soldier was divorced in the District in 1864, the decree inhibiting 
his remarriage during the lifetime of his first wife; notwithstanding 
which he married appellant, in the District, in 1884, and lived with 
her until his death in 1908. Held, that said remarriage was valid, 
there being no provision of local law declaring such remarriages void. 
{Frances A. Lusby, 18 P. D., 44.) 

(4a) It is not sufficient, where a party attacks the validity of a 
remarriage, merely to show a former marriage. It must appear 
that the former marriage was undissolved at the time of remarriage, 
{Sophia M. Bushby, 19 P. D., 66; Cooper v. Cooper, 19 P. D., 8.) 

A formal remarriage is presumptively valid and neither mere 
declarations of either party as to subsisting first marriage, nor mere 
proof of cohabitation and repute as evidence of latter, are admissible 
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in proof of former to defeat a later marriage. {Virginia Cain, 
siipra.) 

The mere fact that a party to a marriage states that he had been 
previously married and that said wife was dead, is not sufficient to 
defeat the presumptive validity of a ceremonial marriage. {Annie 
D. Bnrgoyne^ 12 P. D., 182.) 

(6) A decree of divorce, rendered in 1864, contained an inhibition 
against defendants' remarriage during lifetime of plaintiflF. No law 
in the District declaring such a remarriage to be void, the inhibition 
in the decree is without effect upon the validity of a remarriage. 
{Frances A. Lmhy, 18 P. D., 44.) 

Florida. 

(1) Common-law marriage valid. {Martha Cooley^ 16 P. D., 451.) 

(2) Cohabitation and repute prove a valid marriage. {Ibid.) 
(4a) Slight evidence of cohabitation of uncertain character, if 

existing at all, of either party prior to commencement of apparent 
matrimonial relation, does not rebut presumption of valid marriage. 
{Ibid.) 

(5) A slave marriage has no force unless followed by cohabitation 
after emancipation. {Betty Rankins^ 14 P. D., 383.) 

Georgia. 

(1) Common-law marriages are valid. {Lassie Guffey^ 18 P. D., 
64.) 

(4b) Soldier ceremonially married claimant at a time when he had 
a living undivorced wife. Thereafter, the lawful wife having filed 
a claim for division of pension, he left claimant. His lawful wife 
obtaining a divorce from him in 1905, he resumed relations with the 
claimant, living with her and treating her as his wife. Held^ that 
their cohabitation after removal of the impediment was of a char- 
acter sufficient to establish a marriage under the common law. 
{Lassie Gxcffey^ snpra.) 

(5) Slaves could not contract marriage, but continued cohabita- 
tion, under color of slave marriage, at passage of the act of March 
9, 1866, created, for all purposes, a valid marriage. {Susannah 
Allbnght, 16 P. D., 190.) 

Where soldier and a slave wife were not actually living together 
as man and wife on March 9, 1866, by reason of his absence in the 
Army, but thereafter, on his discharge, renewed their relations, co- 
habiting matrimonially for several years, a valid marriage was 
effected and constituted an impediment to his attempted marriage to 
appellant, he having deserted the slave wife. {Georgianna Holmes^ 
19 P. D., 189.) 
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Idaho. 

By statute a marriage valid under the lex loci is valid in this 
State. (Sarah J. Martin, 17 P. D., 109.) 

niinoifl. 

(1) Common-law marriages are valid (Harriet M. De Wolf, 18 
P. D., 259; Mary B. McCoUum, 6 P. D., 93), but by law eflFective 
since July 1, 1909, license, etc., is now required. 

(2) A marriage established by record evidence can not be invali- 
dated by a mere presumption of a prior common-law marriage. 
Capacity, to that extent, is presumed. (Jennette Burton, 9 P. D., 
81.) A woman who remarried after death of soldier attempted to 
show that her second marriage was void; but in absence of direct 
proof that second husband had a living undivorced wife at the time 
of marriage to claimant, the department held said second marriage 
to be valid, the presumption being in its favor. (Lucy P. Potter, 
9 P. D., 251.) The finding of a probate court is not conclusive. 
(Minors of George W. Sarver, 17 P. D., 185.) 

(3) Remarriage during subsistence of a prior marriage is void 
without decree. (Minors of George 17. Sarver, 17 P. D., 185.) 
Where a divorced person attempts to remarry within one year from 
the date of decree, whether within the State or in another jurisdic- 
tion, ta evade tlie law, coming back to Illinois, the place of his 
domicil, such remarriage is absolutely void under the provisions of 
existing law. (Leonora EcJcles, 19 P. D., 251.) 

(4a) Every presumption favors validity of formal marriage and 
can only be overcome by clear proof of invalidity. (Amanda C. 
Schmertz, 16 P. D., 542.) Dissolution of a prior marriage by death 
will be presumed in order to validate a second marriage. (Eliza 
Breezley, 14 P. D., 442; EstTier A. Palmer, 11 P. D., 320; Mary 
Cohum, 11 P. D., 43.) Or by divorce. (Rachel Hays, 15 P. D., 
186 ; Letitia C. A. Spencer, 13 P. D. 68 ; Ellen McBride, 19 P. D., 278.) 

(4b) The former attitude of Illinois courts as to proof essential to 
establish a common-law marriage after the removal of an impediment 
has been materially modified by recent decisions of the supreme 
court of that State. 

It is largely a question as to where the equities lie. Originally the 
department held, following the famous case of Cartwright v. Mc- 
Gown, that a marriage illicit by reason of an impediment pre- 
sumptively continued to be illicit even after the impediment was 
removed. (Mary B. McCollvm, 6 P. D., 93 ; see also Lola T. Harvey^ 
12 P. D., 326, and Sarah Sanford, 12 P. D., 106.) In Eliza B. WU- 
son (12 P. D., 481), the department distinguished the McCollum, 
case. In the Wilson case the soldier married the claimant while he 
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had a living and undivorced wife; but three months after marriage, 
he procured a divorce, thus evincing his desire to remove the im- 
pediment to the lawfulness of the second marriage. The depart- 
ment considered that this was of grave weight in determining 
whether a marriage arose upon removal of impediment. In Wilson 
ir, WUaon (14 P. D., 43), the department took the position that the 
second marriage was presumptively legal and declared that the 
party impugning it on the ground of a subsisting valid prior mar- 
riage of one of the parties must prove said prior marriage. As be- 
tween parties this is sound. But the Government not being a 
" party" to a claim for pension, burden of proof can not be imposed 
upon it. {Mary /. GilUland^ 13 P. D., 90.) 

Later decisions of Illinois courts materially modify the former 
holding of its courts upon which the McCollum case rests. The 
true rule seems now to be that where parties to a marriage in good 
faith intend matrimony, and contract a marriage in ignorance that 
an impediment exists, the fact that they continue to cohabit after 
the removal of the impediment, with the continued marital intention, 
is sufficient proof that a common-law marriage arose after the im- 
pediment was removed. {Rachel Ilayg^ 15 P. D., 186.) This case 
should always be read in connection with the McCollum case, which, 
to a very great extent, it supersedes. (See also Sarah A. Bartlett^ 
' 16 P. D., 353; Harriet M, De Wolf, 18 P. D., 259; Wright v. Wright, 
15 P. D., 236.) 

(6) Insanity is not a cause for divorce, but if existing at the time 
of marriage, it affords ground for nullity. {Elis. Henderson, 11 
P. D., 204.) A divorce is effective from the time a decree is ordered 
by the court, rather than from a later date when a formal decree, 
a duplicate of the first order of court, is signed by the judge. {Isabel 
W. Siler, 10 P. D., 1.) But since 1905, the parties to a divorce are 
inhibited from remarrying within one year from the date of decree. 
{Leonora Eckles, 19 P. D., 251.) 

Indiana. 

(1) Common-law marriages are valid. {Louisa J. Doan, 8 P. D., 
377; see also Eliza Ross, 16 P. D., 218.) 

(2) A decree of a court of competent jurisdiction pronouncing a 
marriage to be valid under the laws of this State is conclusive as to 
claimant's status. {Mary J. Vogler, 11 P. D., 271.) Evidence of 
fraud considered ih Elizabeth Acton (10 P. D., 258). Cohabitation 
and repute admissible. {Eliza Ross, 16 P. D., 218.) 

(3) Where divorce is obtained by constructive notice, the libellant 
is inhibited from remarrying within two years, and a marriage in 
disregard of this law is voidable at the instance of innocent party. 
{Sarah A. Lyman, 16 P. D., 229.) 
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(4a) Under the statute, where either party has a living undivorced 
spouse at the time of the second marriage, said subsequent marriage 
is void without legal proceedings. {Elizabeth W. Fox^ 9 P. D., 5.) 
And this law was applied in Brohst v. Brobst (13 P. D., 218), 
wherein all favorable presumptions were outweighed and rebutted 
by facts. But the general rule is that the first marriage is pre- 
sumptively legally dissolved, i. e., by death or divorce, to validate 
the subsequent marriage. {Sarah J. Martin^ 17 P. D., 109 ; Sarah J. 
Shadle, 15 P. D., 229; Christena E. Allbum, 13 P. D., 333; EUen 
McBride, 19 P. D., 278.) In the case of Cinderella Cook (18 P. D., 
134), however, the evidence eliminated every ground on which a 
presumption of divorce could rest. And — 

(4b) Continued marital cohabitation after the removal of an im- 
pediment warrants the presumption of mutual consent to actual 
marriage. {Louisa J. Doan^ 8 P. D., 377.) 

(6) The marriage relation is dissolved on rendition of a decree of 
divorce, not upon the formal entry thereof in the records of the court. 
And merely a finding that libellant is entitled to decree without or- 
dering said decree does not dissolve the marriage. {Anme Davis, 

15 P. D., 278.) Evidence of decree, i. e., judgment docket,* etc., con- 
sidered in Emma RUey (15 P. D., 389), wherein it is held that the 
judge's oflScial minutes are competent as evidence in case of failure 
of clerk to enter decree on judgment docket. Character of notice " 
required in case of foreign divorce considered. {Anrde M. Shipp, 11 
P. D., 226.) 

In Mary J. Vogler (11 P. D., 271), claimant, who was married to 
soldier at a time when she had a living undivorced husband, obtained 
a decree nullifying her first marriage after the death of her first 
spouse. Said decree was accepted as conclusive by this department. 
The soundness of this decision on this point may be doubted. (See 
Amanda Fane^ 15 P. D., 503.) 

Iowa. 

(1) Common-law marriage valid. {Maria McCarthy, 10 P. D., 
118.) 

(2) Claimant and soldier were married in 1871, divorced in 1895, 
and remarried to each other in 1896; claimant derives her widow- 
hood from the second not the first marriage, and hence has no title 
under the act of June 27, 1890. {Mary E. Resser, 10 P. D., 266.) 

(3) Mere rumor of prior marriage is insufficient to overcome pre- 
sumption of capacity to contract remarriage. {Minors of Wm. TateSj 

16 P. D., 80.) And where the first marriage is void, by reason of a 
valid existing marriage of one of the parties, the innocent party has 
capacity to marry without decree of nullity or divorce. {Esilvia 
Austin, 18 P. D., 318.) 
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(4a) Dissolution of prior marriage by death presumed. (Annie 
Dennis, 9 P. D., 243.) Section 4934, Code of 1897, protects from 
criminal prosecution in cases of remarriage, after three years' ab- 
sence of spouse, but in no sense validates the remarriage. (Hannah 
D. Carlton^ 17 P. D., 88.) Dissolution of prior marriage is also pre- 
sumed. (Mary E. Lyon, 15 P. D., 174.) But good faith must be 
present; and the presumption is rebuttable. (Hannah D. Carlton, 

17 P. D., 88.) It will not be presumed, under such circumstances as 
appeared in the case of Isabel Anerson (19 P. D., 264). 

(4b) Continued cohabitation after removal of impediment renders 
marriage valid from date impediment is removed, where relations 
commenced in good faith; but in absence of original good faith, 
qiupre. (Hannah D, Carlton, supra,) Yet where there was knowl- 
edge of the impediment, long-continued cohabitation after its re- 
moval was deemed sufficient evidence of a marriage at common law 
arising after the impediment had been removed. (Eveline Prosser, 

18 P. D., 218.) 

(6) Essential features of a petition for divorce in order that the 
court may take jurisdiction and elements of the record and the decree 
considered. The judge's calendar not a part of the court records, 
(Mary Holmes, 8 P. D., 134,) 

Soldier applied for divorce from appellant, attempting to bring 
her into court on substituted service, to appear and defend on 
the second day of the December term (Dec. 7). The last pub- 
lication of notice was on December 4. Judgment was rendered De- 
cember 8. Under the statute notice is considered as served upon 
the last day of publication, but the notice must be served in such 
time as to leave at least 10 days between service and the first day 
of the next term. The decree in this case was entered on the fourth 
day after service of notice. The court, therefore, acquired no juris- 
diction and the decree is not admissible here to prove a divorce be- 
tween soldier and appellant. (Mary J. Switzer, 18 P. D., 493.) 

The judgment roll failing to show that affidavit for publication, 
as required by the statutes, was filed and showing that other re- 
quirements of the code had not been met, the decree is not admis- 
sible or competent to show a divorce between soldier and appellant. 
(Alice A. Heath, 18 P. D., 519.) 

In Iowa a court acquires jurisdiction on substituted service only 
by strict compliance with the requirements of the statutes, and unless 
publication is made in accordance therewith no service is obtained 
and the proceedings in the court are void, (Alice A. Heathy supra.) 

Service may be made by publication if the defendant be a non- 
resident or his residence is unknown; but an affidavit that personal 
service can not be made is essential, and where there is no such affi- 
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davit a decree rendered without personal service or on appearance 
of the defendant is void. (Alice A. Heathy supra,) 

Another section of the code requires that, except where the de- 
fendant is personally served, the petition must state that the plaintiff 
has been a resident of the State for the last year, "specifying the 
township and county" in which he has resided and the length of 
residence therein. {Alice A. Heathy supra.) 

A decree of divorce can not be proved by memoranda entered 
upon the judge's calendar on other books not intended to preserve 
the record of judgments, and there can be no effective judgment until 
it is entered in the proper record. {Martha^ T. Guessford^ 19 P. D., 
195.) 

Kansas. 

(1) Common-law marriage lawful. {Cressie L. Anderson, 15 P. D., 
211; Elizabeth Lockwoodj 11 P. D., 97.) 

(3) Parties to a divorce proceeding may not remarry until the 
expiration of six months from rendition of decree. {Melvina Sneed^ 
16 P. D., 371.) 

(4a) Where remarriage is contracted formally and in good faith, 
it is presumptively valid, and can only be pronounced invalid upon 
proof that former spouse, if living, was undivorced. (EmUie A. 
aahert, 16 P. D., 601.) 

(4b) Where there is a bona fide marital intention a valid marriage 
may be presumed from cohabitation, etc., after the removal of the 
impediment {Elizabeth Lockwoodj 11 P. D., 97; see also Cressie L. 
Anderson, 15 P. D., 211.) But where the original relation is will- 
ingly illicit, a change of relation probably must be shown after re- 
moval of impediment. {Rachel Harvey j 7 P. D., 600.) 

(6) A decree of divorce conditioned on payment of costs is a valid 
divorce even if costs are unpaid. {Mary J. Poorbaugh, 8 P. D., 
189.) Decree does not become absolute until expiration of six 
months from rendition; but the relation of marriage is dissolved 
upon rendition. {Melvina Sneed, 16 P. D., 371.) But where the 
decree was obtained through fraud affecting the court's jurisdiction, 
the decree will not be accepted as destroying the appellant's right 
to a pension as the widow of the soldier. {Sarah M. Blair, 19 
P. D., 259.) 

Kentucky. 

Parties ceremonially married are divorced, notwithstanding which 
they continue to cohabit; Held: no marriage. {Letitia Glover, 12 
P. D., 497.) A marriage celebrated without license and by one un- 
authorized by statute to solemnize marriage, although professing to 
possess such authority, is a valid marriage if the parties or either 
of them believed in the celebrant's authority and considered them- 
selves to have been lawfully married. {Martha €/<>n^,/l7 P. D* 810.) 
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(1) Common-law marriages have been invalid since July 1, 1852. 
{Maggie Merriman^ 12 P. D., 439; Letitia Glover^ supra.) 

(2) A married soldier in 1863 and he deserted her in 1868. He 
married E in 1869. A subsequently attempted to contract other mar- 
riages. A and soldier were never divorced. Hence soldier had no 
capacity to marry E. A is his widow, {Alice and EUen Franklin^ 
12 P. D., 505.) 

(4a) Presumption of death after seven years indulged (based on 
Kentucky statutes, 1903, sec. 1639). {Priscilla ChUders, 10 P. D., 
61; Wesley Buckler et al., 11 P. D., 234; Mary Davis, 4 P. D., 380.) 
Or after five years absence from State, unheard of (based on Ken- 
tucky statutes, 1903, sec. 1216). {Amy CoUins, 12 P. D., 292.)* Or, 
the presumption of validity of marriage being so strong, a jury may 
find death of a prior consort within seven years if death is essential 
to validity of second marriage. {Nancy Nolen, 13 P. D., 64.) 

Dissolution of a prior marriage by divorce will be presumed to 
sustain the validity of a remarriage. The presumption is not con- 
clusive, but proof of no divorce must be clear and complete, the un- 
supported denial of divorce being insufficient in rebuttal. {Lula 
Ann Sketo, 17 P. D., 286.) 

(6) Slave marriages are not valid unless ratified according to the 
act of February 14, 1866. {Eliza Ross, 16 P. D., 218; Martha Mad- 
dox, 12 P. D., 447; Eliza J, Ellis, ibid., 159; Mary Riddle, 10 P. D., 
441 ; Maria Merritt, ibid., 157; Nanme Roach, 7 P. D., 80.) Such a 
marriage, unless duly ratified, is not an impediment to the marriage 
of either party. {Elizabeth Merriweather, 19 P. D., 106.) 

But an act of the Legislature of Kentucky, effective June 14, 1910, 
recognizes the lawful marital status of all negroes who had cohab- 
ited as man and wife prior to February 14, 1866, and who have so 
continued to live and cohabit until the death of either. The effect is 
to make such marriages lawful from and after February 14, 1866; 
but no declaration for widow's pension filed prior to June 14, 1910, 
can be valid or afford the foundation for a pension. {Catherine 
Arnold, 18 P. D., 253.) 

A child of a slave marriage is legitimate by local statute irrespec- 
tive of the fact that the parents did not ratify said marriage as 
above. If the child was a soldier, his father is entitled to a depend- 
ent father's pension, as he could inherit from, the son. The lex loci 
applies to such a case, not the act of August 7, 1882, or section 4705, 
Revised Statutes. {Patrick Chambers, 14 P. D., 474, modifying 
Gus Johnson, 8 P. D., 463.) 

(6) Dropped from the rolls as a widow pensioner by reason of 
remarriage, claimant to sustain an application for restoration filed 
a decree of nullity vacating said remarriage on the ground that the 
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second husband had a living undivorced wife at the time of her 
marriage to him. On special examination, it developed that he had 
been twice married prior to his marriage to claimant and that both 
wives died prior to said remarriage. Held: The decree of nullity is 
not binding on the department (JJailwHne Tyge^ 8 P. D., 536; see 
Amanda Fane^ 15 P. D., 608.) 

Louisiana. 

(1) A marriage by ceremony is necessary; marriage per verba de 
praesenti is invalid. {Jane Minor^ 16 P. D., 418; Maggie Davisj 14 
P. D., 844, overruling Francoise Gabriel, 12 P. D., 382.) 

(2) There being no proof or facts warranting the presumption of 
a prior marriage, the undisputed evidence that claimant and soldier 
cohabited^as man and wife for 11 years warrants the presumption 
that they were lawfully married. {Minna WUsony 11 P. D., 339.) 
This decision, however, does not mean that a marriage without cere- 
mony is valid. (See Maggie Davis, supra.) It merely means that 
a lawful marriage may be proved by indirect as well as by direct 
tvidence. But where a party assumes to prove marriage by direct 
evidence at a particular time and place and fails, she may not resort 
to indirect evidence to prove that a marriage at a time and place other 
than as alleged took place. {Ajnelia Solomon, 16 P. D., 472.) 

(3) Where either party has a living undivorced spouse said party 
is incapapitated to contract a second marriage. {Martha Alex, 16 
P. D., 530; Maria White, 14 P. D., 21.) 

A putative second marriage, while producing certain local civil 
effects, is not a lawful marriage for pension purposes. {Martha 
Alex, supra, overruling Peggy Thomas, 13 P. D., 98.) 

Under the code a marriage may be authorized by a judge on proof 
that one of the parties to a former marriage has been absent, unheard 
of for 10 years ; but disappearance in itself for a less period creates 
00 presumption that the absentee is dead unless the evidence of such 
disappearance is of a character to force the mind irresistibly to a 
conviction of the death of such party at a prior date, {Margaret 
Lieiter, 19 P. D., 192.) 

(4a) Dissolution of prior marriage by divorce presumed. {Louisa 
C. Germain, 11 P. D., 66 (and 131), overruling s. c, 10 P. D., 393.) 

(6) Evidence as to whether claimant and her slave consort co- 
habited after adoption of thirteenth amendment to Constitution 
deemed necessary. {Marie Z. Boss, 10 P. D., 36.) 

Claimant and soldier cohabited with master's consent. He died 
in service subsequent to adoption of Louisiana constitution of July 
23, 1864, which emancipated slaves. A valid marriage was predi- 
cated on these facts. {Hester A. Ingham^, 13 P. D., 173.) (In so 
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far as this case holds that a subssequent marriage between claimant 
and one Pierce arose, it may be doubted. See Maggie Davisy supra). 
Slave became freemen July 23, 1864. (Lettie Burks, 16 P. D., 97.) 
Cessation of cohabitation before that date prevents consummation of 
lawful marriage. (Ibid,) 

Maine. 

(1) Common-law marriage valid; marriage merely a civil contract. 
(Abbie M. Manson, 14 P. D., 349.) But, quaere, 

(2) Soldier was married prior to his marriage to claimant and a 
probate court held that the first wife was his widow. While such 
finding is not binding, yet when rendered by a court of competent 
jurisdiction it will be followed. {Diana M. Dana, 13 P. D., 272.) 

(3) Miscegenation prohibited prior to Revised Statutes, 1863. 
{EmUy Rincke, 17 P. D., 257.) A marriage contracted outside the 
State by parties domiciled therein, in derogation of the laws of the 
State, is absolutely void in those cases where the parties return to 
said State to reside. {Diana M. Dana, supra.) 

(4b) Cohabitation, originally meretricious, continued after the 
removal of an impediment will not afford a legal presumption of a 
subsequent marriage; a new contract must be entered into. {Abbie 
M. Manson, 14 P. D., 349.) A new contract must be proven. {Har- 
riet M. Murray, 16 P. D., 511.) 

(6) A divorce a vinculo granted to one party is no bar to the grant- 
ing of a like decree to the other party. But the second decree fur- 
nishes merely a foundation for ancillary decrees affecting property, 
and in no respect impugns the first decree. It is the first decree that 
dissolves the marriage as a status. {Alestia M. Sawyer, 16 P. D., 
30.) Life imprisonment dissolves marriage without decree of court. 
{Harriet M. Murray,' supra,) 

Maryland. 

(1) Common-law marriage invalid. {Nancy Byrd, 14 P. D., 347; 
Lettie Hawkins, 8 P. D., 22 ; Harriet Ford, 5 P. D., 239 ; George and 
Albert Koler, 5 P. D., 99.) And a temporary sojourning of parties, 
domiciled in Maryland, within a common-law jurisdiction will not 
raise the presumption of a contract per verba de praesenti, made in 
said common-law place. {Johanna H otter sJteim, 15 P. D., 464.) 
But— 

(2) Evidence competent to prove a common-law marriage in a 
common-law State would be competent as indirect evidence of a 
ceremonial marriage in Maryland. {Amelia K, Shanaman, 14 P. D., 
530; Eliza Chase, 13 P. D., 49; Rebecca WUey, 10 P. D., 304; MoUie 
PumeU, 10 P. D., 431 ; see also Alice A. White, 16 P. D., 264.) 
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(4a) Where evidence of a prior marriage rests on soldier's state- 
ment and he also states said marriage was dissolved by divorce, his 
second marriage, to claimant, is presumptively valid. {Sarah 
Btcchanan, 10 P. D., 423.) Contra^ where appellant admits that slic 
and soldier had prior spouses, it is incumbent on her to establish the • 
dissolution of said prior marriages by death or divorce before she can 
be regarded as the widow of soldier. {Mat^y J. Stocker^ 9 P. D.. 
506.) But see Virginia Gain (16 P. D., 437), wherein it was held 
that a formal marriage is presumptively valid and that neither the 
mere declarations or admissions of either party as to subsisting first 
marriage, nor mere proof of cohabitation and repute as evidence cf 
latter are admissible in proof of former to defeat validity of latter 
marriage. 

(6) Slaves might legally marry {Samuel Tuttle^ 11 P. D., 278), 
but a religious celebration was essential to its validity. {Rebecca 
Beed, 13 P. D., 70.) 

(6) This State recognizes extraterritorial effect of divorce where 
court has jurisdiction in rem. {Clarine J. Brinton^ 16 P. D., 481.) 

Massachusetts. 

(1) A common-law marriage is invalid. {Mary E. Draper^ 14 
P. D., 456, overruling Emma C, Sanders^ 11 P. D., 114, see also 
narriet J/. Murray, 16 P. D., 611.) But— 

(2) General repute and cohabitation as married persons constitute 
competent evidence of a marriage validly contracted. {Mary E. 
Draper, supra.) 

(3) Claimant, widow of soldier, married Parsons, who had a living 
undivorced wife. He had no capacity to marry her. The marriage 
was void ah initio. {Emma Morrill, 14 P. D., 310, see cases under 6.) 

(4a) Presmnption of death attaches as at common law. {Ruth A. 
Pitkin, 14 P. D., 438.) 

(4b) Under the act of May 29, 1895, as modified in 1896 (Laws, 
ch. 499), a marriage begun in good faith, although void by reason of 
an impediment, is validated if the parties continue to cohabit as 
husband and wife in good faith upon the part of one at least, after 
the impediment is removed. {Julia A. Darling^ 18 P. D., 489, dis- 
tinguishing and modifying Sarah M. Reed, 15 P. D., 462, and 
Lena E. Cogin, 17 P. D., 268.) 

(6) Divorce a m^nsa et thoro, unless subsequently made absolute, 
does not dissolve a marriage. {Harmah J. Bills, 12 P. D., 446.) Nor 
does a divorce nisi. {Ruth A. Pitkin, 14 P. D., 438; Malinda A. 
Smiley, 18 P. D., 53.) Coverture continues until the decree is made 
absolute; and the decree absolute is not nunc pro tunc. {Ruth A- 
Pitkin, supra.) Nor will a decree nisi be made absolute nui%c pro 
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tiXnc after the remarriage of a party contracted under a mistake of 
law that the decree nisi divorced them. {Melinda A. Smiley^ supra.) 
Life imprisonment is a ground for divorce, but does not of itself 
operate to dissolve marriage. A decree is necessary. {Harriet M^ 
Murray, 16 P. D., 511.) 

Kichigan. 

(1) Common-law marriage is valid. See cases cited under 4b. 

(2) A court of competent jurisdiction in a suit where two women 
each claiming to be the widow of soldier are parties, decides in favor 
of one of them. Said decree is to be followed by the department in 
determining widowhood. {Melissa D. Heazlit, 15 P. D., 553.) 
Where a party applies for nullity in a court of competent jurisdic- 
tion, said party is bound by the decree. {Morley v. Morley, 14 
P. D., 230.) 

(3) By Revised Statutes of 1846, age of consent was fixed at 18 in 
males, 16 in females. {Frances Fortan^ 16 P. D., 408.) 

Where either party is under age of consent at time of marriage, 
and they do not cohabit after attaining age of consent, said mar- 
riage is void without divorce or other legal process. {Lorinda M. 
Kellogg, 7 P. D., 31; Frances Fortan, sup, 'a.) A marriage sol- 
emnized when either party is insane or an idiot is absolutely void 
without divorce or legal process. {Mary J. Storms, 10 P. D., 192; 
s. c, 7 P. D., 571.) Or where either party is already married, with- 
out decree of nullity. {Minora of Franklin Bemus, 16 P. D., 315.) 

A person aflSicted with syphilis or gonorrhea and not cured thereof 
is, by statute, incapable of contracting marriage. {Adelia. B. Ah- 
paugh, 19 P. D., 284.) 

(4a) Soldier, according to witness^ was married to a woman in 
1865, who left him in 1871, and has not since been heard of. In 
1886 he married claimant, with whom he lived until his death. 
Mere presumption of continuance of life of first wife is insufficient 
to overcome the presumption that the last marriage is valid. {Eliza- 
beth Schneider, 12 P. D., 348.) 

But divorce will not -be presumed to validate remarriage. {Minors 
of FranUin Bemus, 16 P. D., 315.) 

(4b) Marriage after removal of impediment^ parties honestly in- 
tending matrimony, presumed. {Jennie Atherton, 14 P. D., 554; 
Margaret L, Thomas, 9 P. D., 139, overruling Harriet Comstoch, 
10 P. D., 220, and rendering untenable the holding contra in EUen 
A. Palmer, 7 P. D., 363.) But where the original relation is not 
only illicit but meretricious, evidence of cohabitation continued for 
a time after the removal of the impediment but voluntarily termi- 
nated, will not support a presumption of common-law. marriage. 
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(Amanda- M, Coon^ 15 P. D., 240, distinguishing the Atherton casBj 
mpra.) The two should be studied together. 

(6) Where a party obtains divorce she may not in a later proceed- 
ing question the jurisdiction of the court granting the decree. {Iah- 
cinda W. Van Hyning^ 17 P. D., 217.) Nor will a suit for vacating 
decree of divorce, after death of one party, lie except as an inde- 
pendent proceeding involving property rights affected by the de- 
cree {ibid.; Catherine E. Toung^ 18 P. D., 502.) But where such 
decree was obtained by fraud the innocent party may attack said 
decree after death of libellant in a proceeding involving right to 
property, to which all heirs and the adniinistrator are parties. Nor 
will the fact that libellant remarried bar the proceeding. {Harriet 
J. Burdick, 17 P. D., 210.) 

Minnesota. 

(1) Common-law marriages valid. {Wright v. Wrightj 15 P. D., 

236.) 

(2) Admission, general reputation, cohabitation, and other circum- 
stantial or presumptive evidence, are competent as evidence under the 
statute. {Ibid.) 

(3) Marriages prohibited on account of consanguinity or because 
one party has a living undivorced spouse, are absolutely void. 
{Wright v. Wright^ supra; Minora of Morgan D. Kinney^ 17 P. D., 
239.) But— 

(4a) Where one party remarries, after five years' unexplained ab- 
sence of a spouse, who is not known by said party to be living, said 
remarriage is void only from the time its nullity is decreed by a 
court of competent jurisdiction, (yf right v. Wright^ supra.) Dis- 
solution of a prior marriage by divorce is presumed to validate a 
remarriage where there can be no doubt as to the good faith of the 
parties. Every reasonable presumption is to be indulged to main- 
tain the validity of such a marriage. {Christina Carle^ 19 P. D., 
120.) But where good faith is not clearly shown the rule is other- 
wise. {Isabel Ameson^ 19 P. D., 264.) 

(4b) A cohabitation, illicit in its inception, is presumed so to con- 
tinue. But the policy of law favors marriage, and every reasonable 
presumption favoring the latter rather than concubinage should be 
allowed. {Wright v. Wright^ supra.) 

(6) Parol proof of a divorce inadmissible in the absence of proof 
that record has been destroyed. {Ann Quackenbush^ 17 P. D., 
159; Isabel Johnson^ 19 P. D., 176.) A judgment does not become 
effective until entered in the "judgment book." (Isabel Johnson^ 
supra.) 
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Mississippi. 

(1) Common-law marriages were valid. (Christie Ann Thompsoriy 
14 P. D., 436; Patsy Clark, 4 P. D., 134.) But since November 1, 
1892, a marriage license is essential to the validity of a marriage^ 
(Maria Clark, 18 P. D., 230.) 

(2) Claimant and soldier were ceremonially married. The only 
thing impugning his capacity to contract this marriage is the fact 
that for nine years prior thereto nothing is known of him or his 
domestic relations. The legality of his marriage to claimant is 
proved. (Mary C. Buckley, 8 P. D., 195.) 

(8) Miscegenation is prohibited. (Mary Bradley, 16 P. D., 117; 
Ann Cohan, 9 P. D., 127; Eliza W. Carter, 5 P. D., 148.) This is 
true except that white persons and negroes cohabiting with the 
matrimonial intent at the time of the adoption of the constitution of 
1869 became lawfully married. (Mary Bradley, supra, citing 
Dickerson v. Brown, 49 Miss., 357.) In the light of this case, the de- 
cision In re Eliza ^Y. Carter, supra, is absolutely untenable and 
should not be quoted as authority. But marriage between the races 
terminating prior to 1869 or beginning thereafter, are void ; and the 
Bradley and Cohan cases are authoritative on this point and within 
these limitations. 

(4a) Marriage solemnized according to law is presumptively valid 
notwithstanding a prior spouse was known to be alive and undi- 
vorced within five years; proof that such spouse was alive and un- 
divorced at time of marriage is necessary in invalidate remarriage. 
(MaZinda Montgomery, 16 P. D., 468.) To sustain a second mar- 
riage, dissolution of the first marriage may be presumed. (Louisa O. 
Germain, 11 P. D., 66 (and 131), overruling s. c. 10 P. D., 393.)' 

(4b) Remarriage may be presumed after I'emoval of impediment 
(Minerva Brown, 11 P. D., 266.) But not where the impediment was 
removed subsequent to November 1, 1892, and no license was obtained 
as required by section 2864 of the Annotated Code, effective on that 
date. (Maria Clark, 18 P. D., 230.) 

(6) Marriages among slaves were not recognized in law. (Betsey 
Jackson, 15 P. D., 11.) But cohabitation at time of passage of act 
of November 25, 1865, might ratify such a marriage; yet not against 
the consent of parties. Consent, however, may be presumed from 
conduct (Ibid.) And temporary absence of soldier (husband) in 
the Army on November 25, 1865, will not defeat the operation of said 
act if the husband returned to his wife and cohabited with her after 
discharge. (Ibid.) The constitution of 1869 operated in the same 
way. (Ibid.) But said constitution did not force the marital rela- 
tion upon parties cohabiting; their cohabitation might be illicit 
(Amanda Taylor, 14 P. D., 476; An/n Buie, 7 P. D., 122.) Yet if 
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before and at the time of the adoption of said constitution (Dec. 1, 
1869) parties were intentionally cohabiting as husband and wife, 
said relation was not thereafter voluntarily dissoluble; it constitutes 
an impediment to remarriage. {Bettie Ogden^ 13 P. D., 67.) The 
emancipation proclamation did not become operative and did not 
transform slaves into free persons with a freeman's capacity to con- 
tract valid marriage; i. e., it did not change the legal status of 
slaves, except when said proclamation was enforced by United States 
forces. {Daniel Bird, 10 P. D., 104.) In this case soldier's father 
and mother were united in slave marriage. She died in 1863, before 
said marriage could be ratified. The slave marriage being null and 
void, it was held that claimant, soldier's father, had no title to de- 
pendent father's pension, neither sections 4704, Revised Statutes, nor 
4723 affecting his title. This principle was sustained in Zachariah 
Camphell (16 P. D., 215), on the ground that the slave marriage was 
invalid and the laws of descent and distribution of said State do not 
recognize the father's right to inherit. 

Missouri. 

(1) Common-law marriages, per verba de prcesenti and probably 
per rerha de futuro cum copula^ are valid. {Eliza SpradUn^ 15 
P. D., 86.) 

(2) Marriage may be presumed from cohabitation and reputation, 
but conflicting evidence as to repute may be fatal to the presumption- 
{Eliza Spradlin^ supra,) Where a ceremonial marriage is preceded 
by cohabitation, illicit in its inception, marriage prior to the cere- 
mony, under the common law, will not be presumed. {Mary New- 
land^ 13 P. D., 338.) And where parties cohabiting without cere- 
mony voluntarily separate and remarry, each declaring their 
cohabitation not to be matrimonial, valid marriage constituting an 
impediment to remarriage will not be found. {Sarah Newberry^ 
10 P. D., 294.) Yet where a party to a remarriage attacks the 
validity of a prior marriage of one of the parties on the ground 
that the first spouse was under the age of consent at time of marriage, 
the burden of proof is on the attacking part}^ to prove nonage and 
(he fact that the impugned marriage was not ratified after reaching 
age of consent. {Sarah F. SyJlhan, 10 P. D., 179.) 

(3) Miscegenation prohibited since 1836. {Lucy Ilart, 16 P. D., 
417.) 

(4a) Presumption of death attaches in order to validate remar- 
riage. {Helen Obermeyer, 7 P. D., 67.) And of divorce. {Letitia 
C. A. Spencer, 13 P. D., 68; Annie P. Ryerson^ 14 P. D., 497, over- 
ruling Theresia Schreve, 9 P. D., 78.) 

(4b) Continued marital cohabitation after removal of impediment 
raises a presumption of a new contract of marriage. {Catherine 
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Jacobs^ 13 p. D., 59.) But where such a cohabitation was termi- 
nated by desertion, after removal of an impediment rendering the 
initial relation illicit and meretricious, a new contract will not be 
presumed. {Angeline Adamson^ 10 P. D., 328.) 

These presumptions yield to facts; as, where soldier at time of 
remarriage had a living undivorced wife who was insane and who 
did not die until 1892, the year of his death, marriage after removal 
of impediment can not be presumed from the circumstances. (Eliz- 
aheth Henderson^ 11 P. D., 204.) Where soldier's first wife did 
not get a divorce until 1896 valid marriage between him and second 
wife, the claimant, can not be presumed to arise prior to that date, 
albeit they were ceremonially married in 1878. {Drucilla Walker^ 
IIP. D., 488.) 

(6) A slave marriage was void unless ratified after emancipation 
and the question of ratification is one of fact. {Minors of John Blu- 
ford, 14 P. D., 491 ; see Maria Myers, 4 P. D., 398.) But slaves might 
maintain an illicit cohabitation beginning while in bondage and con- 
tinuing after emanciation; such would not constitute marriage. 
{Anrue Hughes, 8 P. D., 455). 

Claimant, the father, and the mother of the soldier were married 
as slaves, and the mother died in 1858. Such a marriage was void. 
{Garrison Pennoyer, 10 P. D., 362.) 

(6) Insanity is not a ground for divorce, but it is for annulment if 
existing at time of marriage. {Elizabeth Henderson, 11 P. D., 204). 
Jurisdiction considered in Nancy E. Scott (6 P. D., 185). Under the 
civil practice of the State a decree ordering dissolution of the marital 
bonds unless the defendant appears at the next regular term of court 
and shows cause to the contrary, in default of which judgment will 
be finally rendered, is not a decree dissolving the bonds of matrimony, 
no trial being had or final decree entered. {Adaline Long, 11 P. D., 
499.) A decree can not be annulled except on appeal at terms when 
rendered or upon writ of error issued within 60 days from date of 
rendition. {Mary Acuf, 16 P. D., 463.) Where soldier obtained di- 
vorce from appellant on substituted service, and a circuit court five 
years later, and subsequent to the death of soldier, entertained a bill of 
review, filed by the appellant, and vacated the decree of divorce on 
the ground of fraud, the decree of nullity is not accepted as defining 
the status of the appellant, for the reason that it was rendered con- 
trary to the provisions of the statutes and the law as laid down by the 
Supreme Court of Missouri. {Ada J. Bevcll, 19 P. D., 125.) In 
counties of less than 40,000 inhabitants, a divorce is not triable at 
the return term, but must be continued to second term. {Ibid.) A 
decree of nullity of marriage in a suit inter partes during lifetime 
of parties will not be impeached here for alleged fraud not affecting 
jurisdiction. {Dorcas Smith, 16 P. D., 550.) 
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A decree, properly obtained, nullifying a second marriage restores 
the party to the status of widow of her former deceased husband. 
The circuit courts of Missouri have the general powers of a court of 
equity and jurisdiction to annul marriage on account of fraud. Such 
a decree is binding here unless obtained by fraud affecting the court's 
jurisdiction. {Sarah M. Murray^ 19 P. D., 222.) 

Nebraska. 

(1) Common-law marriage valid. {Harriet Green^ 16 P. D., 236.) 

(2) The relation being established by mutual consent of parties 
legally capacitated, said consent may be expressed by conduct as well 
as by words ; and proof of the conduct is proof of the consent. {Har- 
riet Green^ supra.) 

(3) Where either party has a living undivorced spouse a remar- 
riage is absolutely void. {Maria Myers ^ 4 P. D., 398.) 

(4b) Upon removal of impediment, even if original relation was 
meretricious, a valid marriage may be found, provided there be evi- 
dence of marital consent at time when both were free to contract, 
not necessarily a new, explicit, verbal contract, but conduct afford- 
ing proof of willingness that the relation of marriage should subsist. 
{Harriet Green, 10 P. D., 236.) 

(6) Requirements as to publication in divorce proceedings stated. 
{JoaepMne G. Boyd, 8 P. D., 1.) A divorce obtained outside the 
State by fraudulent impersonation of the defendant, a resident of 
Nebraska, is absolutely void. {Cresaie L, Anderson, 15 P. D., 211.) 

A decree nullifying a decree of divorce after the death of one of 
the parties on the ground of fraud and after the period limited by 
the code within which proceedings to vacate a decree on the ground 
of fraud — apparently fraud going to the cause of action — may be 
brought is beyond the court's jurisdiction to make, and can not be 
regarded in determining pensionable status. {Frances E, Snyder, 18 
P. D., 108.) 

New Hampshire. 

(1) Common-law mari'iage invalid. {Ahhy L. Hornby, 17 P. D., 
199.) 

But where parties cohabit matrimonially for a period of three 
years and until death of either party, they are deemed*law fully mar- 
ried under the statute. {Clara M. Rumrill^ 13 P. D., 213; Ahhy L. 
Hornby, supra.) 

(2) Cohabitation, reputation, and acknowledgment are facts com- 
petent to show in proof of statutory marriage. {Ahhy L. Hornby^ 
supra.) 

W^ere reputation of marriage is divided and claimant is not recog- 
nized as widow in the probate court, the parties can not be regarded 
as lawfully married. {Clara J/. Bumrlll, supra.) 
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(4a) Presumption of death under the circumstances of the case pre- 
sumed in order to validate remarriage. {Mary F. CoOin/i^ 15 P. T>., 
258.) 

(ft) B^marriage after removal of impediment can not be predi- 
cated upon continuance of cohabitation, etc., save only so far as the 
latter be indirect proof of an alleged new marriage contracted in 
accordance with the statute. (Abby L. Hornby^ supra.) 

(9) The decision in the case of Mary A. Gorman (3 P. D., 179) to 
the effect that voluntary and permanent abandonment might be ac- 
cepted as equivalent to divorce was very properly overruled in Lavan- 
cUa L. Salisbury (7 P. D., 247.) 

New Jersey. 

(1) Common-law marriages are valid. {Harriet Ford^ 5 P. D., 
239.) 

(2) Evidence thereof considered. {Harriet Ford^ supra.) 

(3) Where either party to a remarriage has a living undivorced 
spouse said remarriage is absolutely void. {Joharma Showery^ 15 
P. D., 41.) 

(4a) Where the validity of a second marriage is attacked, on the 
ground that a prior legal marriage of one of the parties subsisted, a 
strict rule of proof is required to establish said alleged prior mar- 
riage. {Azubah F. Aber, 16 P. D., 24.) 

Death will not be presumed unless all reasonable doubts of the 
person being alive during the last seven years are removed. {Johanna 
Showery^ supra.) 

(4b) An illicit relation is presumed so to continue; thus begun, 
continued cohabitation, etc., after the removal of the impediment will 
not give rise to a presumption of a second marriage thereafter. But 
where the parties originally intended marriage in ignorance, well 
founded, of an existing impediment, and the marital purpose is 
unmistakably manifest, it is possible for the original intention to 
become effective after the removal of the impediment. {Martha 
Arose, 13 P. D., 406.) 

New Mexico. 

(1) Marriage is contemplated as a civil contract by the statute, and 
a consensual marriage is not forbidden by any law. Moreover, a 
statute passed in 1876 recognizes the common law as the rule of 
practice and decision. A marriage as at common law is undoubtedly 
valid. {MaHa J. Hartt, 19 P. D., 87.) 

(2) Parol evidence is competent as proof. {Desideria L. Brooks, 
15 P. D., 392.) 
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(3) The celebration being proven, the capacity of the parties, the 
contract, and the validity of the marriage are presumed. {Desideria 
Z. Brooks^ supra.) 

(4b) Remarriage after removal of impediment presumed, the good 
faith of the parties to an invalid ceremonial marriage being un- 
questioned. {Maria J. Eartt^ 19 P. D., 87.) 

New York. 

(1) A* common-law marriage is valid. Any case cited under (4) 
may be used as authority on this point. But since June 1, 1902, 
a common-law marriage, to be valid, must be evidenced by an agree- 
ment in writing, in the presence of witnesses, and recorded within 
six months, etc. {Sarah A. Bartlett, 16 P. D., 353.) 

(2) Notwithstanding apparent marital cohabitation covering many 
years, terminated by voluntatry separation and remarriage and 
resting merely on an agreement to cohabit as long as they agree, 
a common-law marriage can not be predicated on such facts. {Annie 
L. Tripp^ 14 P. D., 242; see also Constantla V, Auringer^ G P. D., 10.) 

(3) The court may annul a marriage contracted by a female under 
14 years of age. {Ellen Devenning^ 12 P. D., 434.) Such a marriage 
is voidable unless cohabitation extends beyond age of consent. {Ah- 
hie Salmon^ 10 P. D., 380.) A marriage with a lunatic or idiot 
is voidable, and when annulled by decree, it is null ah initio. {Alice 
B. Nickels, 10 P. D., 297, overruling Alice Wiles, 18 P. D., 214.) 
In the case of Minors of Amos Baker (18 P. D., 96), the cohabitation 
was continued beyond the age of consent and was held to validate 
the marriage, so that it effected an impediment to a later marriage, 
there having been no divorce. A marriage between uncle and niece 
was valid prior to 1803; but a statute passed in that year forbids 
such marriages. {Ihid.) Where claimant has a lawful husband liv- 
ing and undivorced, she lacks capacity to marry another. {La- 
vanchia L, Sulishury, 7 P. D., 247.) Where the evidence does not 
show dissolution of first marriage, the remarriage is void. {Elli-n 
Devenning^ supra.) A party from whom a spouse has obtained di- 
vorce on the ground of adultery can not lawfully remarry during 
the lifetime of said spouse according to the decree and the law. An 
attempted remarriage when such prohibition exists is absolutely void. 
{Ruth B. Baldwin, 15 P. D., 413; Adaline Tripp, 13 P. D., 157; 
Katie Smith, 9 P. D., 199.) 

(4) Where the evidence of impediment, i. e., a prior marriage, 
depends upon a statement of claimant, who also states that said mar- 
riage was dissolved by divorce, the remarriage may be treated as 
valid. {Lodiska C. Ilyer. 8 P. D., 208.) But see in this connection 
the case of Mary C. Orr (10 P. D., 348; 11 P. D., 131). 
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(4a) There is no presumption of dissolution of a prior marriage by 
divorce. The party alleging divorce in a certain county must prove 
it. There is no stronger presumption in favor of validity of second 
marriage than of the first, under such circumstances. {Mary C. Orr^ 
supra.) 

But dissolution of first marriage by death may be presumed from 
circumstances and under the common-law rule. {Nora O^Brien^ 12 
P. D., 32; Annie Notman^ 11 P. D., 212.) Or it may be presumed 
under the local statute — i. e., where one spouse has been absent, un- 
heard of, for five years and the other party remarries in the belief 
that said spouse is dead — the law sanctions such remarriage, which 
is voidable only by direct attack if the suppositive dead spouse is 
shown to be living; i. e., said remarriage, contracted in good faith, 
is not void, but voidable. {Post v. Post^ 14 P. D., 177; Ann Green^ 
12 P. D., 306.) But good faith must be established. {Anna E. Cum- 
mings^ 14 P. D., 365.) And the party remarrying is bound to exer- 
cise ordinary diligence in discovering whether or not the first spouse 
is living. {Anngenette Hewett^ 18 P. D., 395; Mary N. Lester^ 12 
P. D., 340.) Where there was a ceremonial marriage contracted in 
good faith, but within the five-year period, marriage at common law 
was presumed after the five-year period, so as to bring the case within 
the operation of the statute rendering such marriage voidable only 
by direct attack in the courts. {Elizabeth Sharpp, 18 P. D., 421.) 

(4b) The question as to presumption of remarriage after removal 
of impediment is the subject of many contradictory decisions in this 
State. It is a question for the jury, and the equities in each case 
largely govern. The tendency of later decisions is liberal. As a 
general rule, where the original relation was merely illicit, not morally 
reprehensible, continued cohabitation, etc., is sufficient to raise a pre- 
sumption of remarriage. But where the original relation is meretri- 
cious the question is closer. The presumption of continuance of the 
illicit relation is to be contrasted with the presumption arising from 
apparent matrimonial cohabitation. The equities are influential in 
determining the result. Our leading case is Ruth B. Baldwin (15 
P. D., 413). A case wherein the facts did not sustain a presumption 
of a marriage arising after the removal of the impediment is the case 
of Nellie Hutchina (18 P. D., 384). (In connection with the subject 
generally, see Sarah A. Bartlett, 15 P. D., 290; 8. c, 16 P. D., 353; 
Martha E. A. Witz, 15 P. D., 208; Caroline Wagner, 12 P. D., 134; 
Saily A. Fuller, 10 P. D., 238; Eunice D. German, 7 P. D., 503; 
Mercy Lewis, 5 P. D., 293.) These decisions turned largely on the 
facts peculiar to each case. No opinion, however, involving the point 
should be written without study of the Baldwin-decision. {Supra.) 

(6) A foreign divorce obtained against a citizen of New York 
without personal notice or service on said citizen is void. {Mary J. 
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Marshall^ 15 P. D., 173; Eugenia Sherwood^ i2 P. D., 303.) These 
cases were overruled in Abbie M, J. Brown (16 P. D., 291.) But 
shortly after the rendition of this decision, the United States Supreme 
Court in Haddock v. Haddock (201 U. S., 562), defined the rule to 
be that a foreign divorce, upon constructive notice, out of a juris- 
diction other than that of the marital domicil, wherein the libellee 
still resides, produces extraterritorial effect merely as a matter of 
comity, the Constitution imposing no imperative obligation in such 
cases. (See Angeline C. Ldbrum^ 17 P. D., 105; and Amanda M. 
Oorham, 17 P. D.^ 97; 18 P. D., 143.) But in Emma Cooper (19 
P. D., 98), where soldier obtained a divorce in Michigan without 
personal service on appellant, the extraterritorial effect of the de- 
cree was recognized because it appeared that at some period during 
coverture the parties had a matrimonial domicil in Michigan, soldier 
being a citizen of that State at the time of divorce. A decree of 
nullity on the ground that one party was imder age of consent at 
time of marriage is effective only from date of decree. {Sarah A. 
Fuller, 10 P. D., 238.) But a decree of nullity effective from date 
of rendition declaring the marriage ab mitioj sets aside the marital 
status from the beginning. The limitations as to the date of its 
effectiveness merely affects certain property rights. (Lydia E. 
O'Horo, 15 P. D., 227.) See also Alice B. Nickels, 19 P. D., 297, 

North Carolina. 

Cherokee Indians who refused to remove with the tribe under the 
treaty of December 29, 1835, are amenable to the State laws. Mar- 
riage by tribal custom is invalid ; the marriage of such parties must 
conform to the laws of the State. {Polly Ann Chulaskd Sinla, 
7 P. D., 353.) 

(3) Remarriage when one party has a living undivorced spouse is 
void. {Caroline Ehom, 12 P. D., 287.) 

(6) The act of March 10, 1866, validates a slave marriage when the 
parties continue cohabitation up to date of its passage. {Charlotte 
Banks, 17 P. D., 177; Caroline Ehom, supra.) 

North Dakota. 

(1) A common-law marriage is probably invalid. {Minors of Mor- 
gan D. Kinney, 17 P. D., 239.) 

(4a) Where a party has a living spouse at the time of remarriage 
there must be sufficient evidence that the first marriage was- dissolved 
by divorce ; else the second marriage is void. {Kate E. Richardson, 
10 P. D., 409.) 

(6) The decree must show necessary jurisdictional facts, residence, 
and due process; else it is ineffective. {Ibid.) 
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Ohio. 

(1) Common-law marriages valid. {Elizabeth Felber^ 4 P.D., 
829.) 

(3) Age of consent: 18 in males, 16 in females. Prior to May 5, 
1869, and since January 6, 1824, 14 in females. {Frances A. Terrell^ 
15 P. D., 225.) 

Where either party is mentally incapable of making contract, the 
marriage is void ab initio. A decree of nullity is advisable but not 
essential. {Bethany F. Foster, 15 P. D., 308.) 

(4a) Presumption of death after seven years' absence, etc., attaches. 
{Elizabeth Adams, 12 P. D., 312; Sarah Gorby, 4 P. D., 298.) 

(4b) A common-law marriage may be presumed — ^need not be actu- 
ally proved — after removal of impediment {Minor of Edward 
Plount, 14 P. D., 428; Frederika Kent, 10 P. D., 211; Elizabeth 
Felber, 4 P. D., 329; Arwy P. Sheets, 3 P. D., 293.) The last-men- 
tioned case was overruled in Ann Eliza Server (7 P. D., 463), and the 
case of Elizabeth Schmidlin (6 P. D., 200), is also in apparent con- 
flict with it But the true rule seems to be that laid down in the 
Kent case, supra, which is the leading case on this point and which 
should invariably be consulted. Another case, determined on the 
facts peculiar to it, is Alice and Ellen Franklin (12 P. D., 505). 

(6) Imprisonment in the penitentiary affords ground for divorce if 
application be made therefor during the term of imprisonment ; but 
it does not per se operate as a divorce. {Mary Ann Piles, 4 P. D., 
262.) A decree of divorce can not be annulled after death of one of 
the parties thereto so as to give pensionable status. {Susan McLeod, 
7 P. D., 590.) A decree rendered by an Ohio court in ignorance of 
the fact that the parties had been divorced in another State is not a 
determination of appellant's status as a woman divorced upon her 
application, binding upon this department. {Mary E. Ward, 17 
P. D., 35.) A decree of nullity, obtained by fraud, was disregarded 
in Malona W. Wiley (15 P. D., 286). 

Oklahoma. 

(1) Common-law marriage valid prior to 1903; since that date, 
qiuiere. {Tinah S. Pinkerton, 16 P. D., 423 ; Harriet Green, 16 P. D., 
236.) (Note.— The date should be February 26, 1897, when the act 
was approved, and not 1903, when it was included in a codification.) 
Prior to December 24, 1890, the marriage laws of Nebraska were 
in forca {Harriet Green^ supra,) 

(3) A marriage within six months of date of divorce of one of the 
parties is void. {Tinah S. Pinkerton, supra.) 
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(4b) Where parties marry within the time forbidden by a decree of 
divorce, but continue to cohabit after the divorce becomes absolute, 
a consensual marriage may be presumed to arise subsequent to re- 
moval of impediment. {Ibid.) The fact that the original relation 
was meretricious is immaterial if there be evidence of marital con- 
sent after removal of impediment; and the conduct of the parties 
may prove the exchange of consent, although no new, explicit, or 
verbal contract was made. {Tlarriet Green^ supra,) 

(6) A divorce does not become absolute until six months after ren- 
dition. {Tinah S. Pinkerton^ supra,) 

Probate courts assumed jurisdiction in divorce proceedings, but 
have had no such jurisdiction since August 14, 1893. {Nancy Jane 
Tharp^ 18 P. D., 40.) The court records in this case having been 
destroyed, the parol evidence offered is sufficient to sustain the con- 
clusion that while soldier instituted a divorce proceeding in the 
probate court for Custer County, no decree was actually rendered, 
even if such a decree could have been valid by operation of the act 
of February 28, 1895, declaring divorce decrees theretofore granted 
by probate courts legal. {Naiuy Jane TJiarp^ supra.) 

Oregon. 

(1) Common-law marriages are valid. {Dora F. Glisan^ 18 P. D., 
323, explaining Sarah E. Manwell, HP. D., 427.) 

(4a) Dissolution of a prior marriage by divorce presumed, where 
the parties to the remarriage had cohabited in good faith for over 
40 years, and where the first wife had deserted him and had twice 
remarfied. {Jane D. Ferry ^ 19 P. D., 241.) 

(4b) The parties married within six months from the divorce of 
one of them. Under the law they were incapable of contracting a 
valid marriage at that time. But they continued to cohabit as hus- 
band and wife thereafter and until the death of the soldier, in good 
faith, believing themselves to be husband and wife. Ileld^ that a 
valid marriage came into existence upon the removal of the impedi- 
ment. {Dora F. Glisan^ supra.) 

Pennsylvania. 

Where wife of soldier during his lifetime separates from him and 
remarries under the mistaken idea that certain facts gave her ca- 
pacity thus to act and her relations with the second de facto spouse 
terminates before soldier's death she is not estopped to assert her 
status as soldier's widow unless the Government has acted to its 
prejudice by reason of her conduct. {Maranda Rodes^ 17 P. D., 281.) 

(1) Common-law marriages are valid. See cases cited under (4b). 
Marriages per verba de futuro cum copulo are valid. {Annie 
Graner, 16 P. D., 57.) 
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(2) Parties cohabited, but pensioner denied marriage to claimant 
Yet marriage as a fact was found from the circumstantial evidence. 
{Sharkey v. Sharkey^ 13 P. D., 297.) 

(3) Every presumption favors marriage. Proof of an alleged 
prior subsisting marriage must be clear and convincing to overcome 
an established formal subsequent one. {Mahalen ErmentrouU 16 
P. D., 631.) 

The presumptions favor capacity. One party to a marriage had 
previously cohabited with another woman under apparent marital 
circumstances. The cohabitation ceased without legal separation 
and there was no proof of marriage in law or fact. A marriage 
operating as an impediment to his marriage to claimant will not be 
presumed; the presumption is that he had legal capacity to marry 
claimant. {Mary Schilling^ 14 P. D., 417.) Where the soldier 
declared under oath that his first marriage was dissolved by death 
of wife prior to remarriage, and the evidence fails to rebut this 
allegation, his capacity to contract remarriage (with claimant) is 
presumed. {Mary M. A. Wood^ 11 P. D., 158.) And where appel- 
lant prior to her marriage to soldier had married a man who de« 
serted her upon being charged with having a wife and child living 
at the time of his attempted marriage to appellant, her marriage to 
soldier, with whom she lived for many years and until his decease, 
is sustained on the ground that the evidence fails to show that her 
first marriage was a valid marriage. {Catherine Sanders j 19 P. D., 
273.) Where a woman innocently marries a man who has a living 
undivorced wife at the time of the marriage, said remarriage is void 
and does not deprive her of any pensionable rights as the widow of 
her first husband, the soldier. {Watte D. Conklin, 12 P. D., 259.) 

A marriage between parties, one of whom has a living undivorced 
spouse, is not voidable only, but is absolutely void without decree of 
court, and the innocent party may contract a valid marriage with 
another person without first instituting proceedings to annul the 
supposed marriage. {Ellen Badey^ 17 P. D., 333.) 

Soldier and appellant were married in 1867 and cohabited until 
1882jwhen he deserted her. She remarried one Cornish, believing sol- 
dier-to be dead, in 1895. In 1898, she obtained a divorce from Cornish 
and married Runyon. Later, learning that soldier was alive in 1901, 
she ceased to cohabit with Runyon. The marriages to Cornish and 
Runyon were absolutely void, and her obtaining a divorce from Cor- 
nish on the theory that that marriage was valid does not estop her 
from showing the invalidity of the marriages to Cornish and Run- 
yon. {Susannah McPherson^ 18 P. D., 300, overruling Frances G. 
AUrich^ 17 P. D., 82, to the contrary.) 

(4a) Presumption of death does not attach until the expiration of 
the seven-year period. {Caroline Kraft, 15 P. D., 495.) Death, un- 
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der the circumstances shown, was presumed in order to validate re- 
marriage in Margaret E. Hamden (12 P. D., 278). But not in the 
case of Caiharine Con/roy -(10 P. D., 162). These cases turned on the 
facts peculiar to each. But see Makalen Ermentrout^ supra. 

(4b) After removal of impediment a new marriage must be shown ; 
it will not be presumed. (Caroline Kraft^ 15 P. D., 495; Annie E. 
Laraway^ 14 P. D., 212; Rebecca C. Howell^ 12 P. D., 300; Louisa S. 
Uoepfner, 9 P. D., 497; Sarah C. Hay den, 8 P. D., 364.) But later 
decisions in Pennsylvania have ameliorated the rule. While bare 
cohabitation and repute, surviving for a short period the removal of 
impediment, do not possess sufficient probative force to show a valid 
marriage, still, when taken in connection with the conduct of the 
parties as a whole and an original marital intention repugnant to the 
idea that the relation is meretricious, the indirect evidence thus af- 
forded may prove a valid marriage arising after removal of impedi- 
ment. The law is discussed at length in Ann Wait (16 P. D., 181). 
See also decision vacating former decision in the case of Sarah C. 
Hayden (18 P. D., 8). The case of Margaret J, Anderson (4 P. D.. 
67) was overruled in Margaret E. Hamden (12 P. D., 278). 

(6) The State constitution prohibits legislative divorce in cases 
where by law the courts have power to decree divorce. Nevertheless, 
the constitutionality of a special act nullifying a marriage is for the 
courts of Pennsylvania and not the department to determine. {Ann 
Eliza Shick, 17 P. D., 386.) A decree having every appearance of a 
final judgment can not be attacked collaterally, because decree was 
entered before payment of costs in violation of a rule of practice. 
{Susan Nickel, 17 P. D., 87.) 

Ehode Island. 

(1) Common-law marriage valid. {Ahhy L. Hornby, 17 P. D., 
199.) 

(3) Where one party has a living undivorced spouse the remarriage 
of said party is "absolutely void." {Mary E. Williams, 15 P. D., 
r>43.) 

(4b) Evidence of continued cohabitation, repute, and acknowledg- 
ment after removal of impediment is insufficient to establish a valid 
marriage unleSvS it be offered as indirect and corroborative proof of 
an allegation that there was in fact a new exchange of marital con- 
sent. {Ahhy L, Hornby, supra.) 

South Carolina. 

(1) Common-law marriages are valid. {Alfordin^ Grove,\b P.D., 
540; Sina Grant, 19 P. D., 44.) 

(2) Cohabitation, repute, and acknowledgment do not constitute 
evidence of marriage if one of the parties has already been lawfully 
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married to another person. {Alfordine Grove^ supra.) Nor where 
the parties eventually separate and both remarry. {Sina Grants 
supra,) 

(3 and 4a) While remarriage during the subsistence of a prior mar- 
riage of one of the parties is void, yet if one of the parties to the first 
marriage has been absent and unheard of for a period of seven years, 
the second marriage will be sustained. {Alfordine Grove ^ supra.) 

(6) A slave marriage was invalid; but there was a distinction be- 
tween a "moral mairiage," engaged with master's consent, and an 
unauthorized sexual relation. The act of December 21, 1865, where 
parties to a " moral marriage " were cohabiting on that date, ratified 
such a marriage. But it did not convert a meretricious and unau- 
thorized slave relation into marriage. {Celia Robinson^ 14 P. D., 
537.) If parties to a slave marriage did not cohabit after emancipa- 
tion', no lawfid marriage arose. {Patsey Washington^ 8 P. D., 
362.) But if they did, under color of an original " moral marriage." 
they became husband and wife by operation of the act of March 9, 
1866. {Susannah Allhright^ 16 P. D., 190.) After emancipation 
they could contract marriage; and a marriage "under the flag" 
was a marriage of free persons, not slaves. {Rosanna Parkman^ 
15 P. D., 411.) 

(6) Courts have never had authority to decree divorce except from 
1872 to 1878, and then only for adultery. Alfordine Grove^ 15 
P. D., 540.) 

Tennessee. 

(1) Common-law marriages are invalid. {Alsie Booz^ 17 P. D., 
94, overruling Adaline Harris^ 15 P. D., 30 ; Christie Ann Thompson^ 
14 P. D., 436; Mahdla VUes, 12 P. D., 468.) 

(2) Mere cohabitation and repute, without evidence referring to an 
antecedent ceremonial marriage, are insufficient to establish valid 
marriage, when the public records, apparently complete and reliable, 
fail to show it. {Alsie Booz, 17 P. D., 94.) 

(3) The age of consent is 14 in males, 12 in females. {Mahala 
VileSy supra.) 

(4a) Remarriage after the absence of a spouse (sec. 4188, Shan- 
non's) unheard of for a period of five years is not valid, except 
upon the theory that the first marriage is presumptively dissolved — 
a presumption open to rebuttal. {Sarah G. Cox^ 17 P. D., 79, over- 
ruling Mary F. Barker, 8 P. D., 48.) 

Soldier married the mother of the minors, appellants in this case, 
by ceremony. He previously had been married to Diana, who sur- 
vives him. He left her shortly after the war. She remarried, and 
in 1878 he married one Sarah, who died about 1900. Thereafter he 
married Elizabeth, mother of these minors. Held^ that the dissolu- 
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tion of his marriage to Diana by divorce will be presumed to sustain 
the validity of the marriage to Elizabeth. (Diana Shipman v. 
Minors of John W. Shipman, 19 P. D., 235.) 

Presumption of divorce, although the record thereof can not be 
found, after lapse of time, may be strong enough to warrant belief 
that there was a divorce, justifying the remarriage of one of the 
parties. (Mollie H. Rich, 4 P. D., 234.) But in Mary A. Reynolds 
(8 P. D., 287) mere proof of a prima facie valid marriage is insuf- 
ficient to establish marriage in the absence of proof that soldier's 
first wife was dead or divorced. And in Anna Huston (12 P. D., 
614) it was presumed that claimant knew that her first husband was 
living at the time she attempted to marry soldier. 

(4b) A common-law marriage will not be presumed after removal 
of impediment when the original illicit relations show no apparent 
change. {Adaline Harris^ 15 P. D., 30.) Mere cohabitation, com- 
menced illicitly but continued after removal of impediment, will 
not raise a presumption of change in relations or of a new contract. 
(Angeline Adamson, 10 P. D., 328.) 

(6) Slave marriages contracted with master's consent were valid 
and not dissoluble by will of the parties. Before emancipation the 
master's consent was essential to dissolution of such a marriage; 
after emancipation a divorce was necessary. (Amanda Fane, 15 
P. D., 503, overruling s. c, 10 P. D., 254, and greatly modifying and 
partly overruling Margaret Gilbert, 8 P. D., 249, and Reuben Bur- 
ton, 11 P. D., 294; see also Nathan Terwood, 13 P. D., 140.) 

(6) Procedure in divorce described in part. (Mary C. Stacy, 1 
P. D., 435.) 

Texas. 

(1) Common-law marriages are valid. (See Louisa Davis, 14 
P. D., 129.) 

(3) Miscegenation is prohibited (Mary A. Miller, 9 P. D., 209), 
but proof of formal marriage of claimant, a negro, to soldier raises 
a presumption that he also was of negro blood — a presumption not 
overcome by the proof in this case. (Charlotte GamibUy 15 P. D., 
156.) A marriage entered into before the dissolution of a prior 
marriage of one of the parties is void. (Mariam, C. WUson, 16 P. D., 
38.) 

(4a) A marriage duly celebrated is presumed to be legal arid either 
death or divorce of former spouse may be presumed in the absence 
of clear rebutting evidence. (Emma W. Messenger, 15 P. D., 899 ; 
Rebecca J. Fisher, 12 P. D., 417.) But these favorable presump- 
tions are rebuttable. (Marian C. "Wilson, 16 P. D., 38.) 

(4b) Valid marriage presumed from continued cohabitation, etc., 
after removal of impediment. (Cornelia Brawn, 16 P. D., 461.) 

Digitized by VjOOQIC 



DECISIONS RELATING TO PENSIONS. 373 

(6) While a slave marriage was invalid, if slaves cohabited after 
emancipation the slave marriage became ratified and valid, and 
that without reference to the Constitution of 1869 and the act of 
August 15, 1870. (Louisa Davis, 13 P. D., 129.) 

Vtah. 

(1) Common-law marriages are valid. {Earriet Strong^ 6 P. D., 
90.) 

(6) During the territorial government of this State probate courts 
had jurisdiction in divorce cases. {Mary E. Smedley^ 14 P. D., 99.) 

Virginia. 

(1) Common-law marriages are invalid. {Peggy Chum, 14 P. D., 
445, but prior to July 1, 1850, quaere; Julia A. Ruby, 17 P. D., 39.) 

(2) Marriage may be proved by the indirect evidence afforded by 
cohabitation and reputation. {Julia A. Ruby, 17 P. D., 39.) But 
where the repute is not altogether general, and marriage records fail 
to sustain the allegation that a ceremony was performed at a time 
and place, the proof is insufficient to show a valid marriage. {Cherry 
R. Anderson, 17 P. D., 119.) 

(3) The doctrine cf civil death is not recognized. Imprisonment 
of one spouse for felony does not of its own force confer capacity 
upon the other to remarry. {Elizabeth W, Fox, 9 P. D., 5.) 

(4b) A new contract must be shown after removal of impediment; 
it will not be presumed from cohabitation originally illicit. {Indiana 
Christie, 10 P. D., 15.) (As a common-law marriage is now known 
to be illegal, the "new contract" must be evinced by a ceremony.) 

(6) Ex-slaves cohabiting matrimonially on the date of the passage 
of the act of February 27, 1866, became lawfully married. {Eliza A. 
Stewart, 13 P. D., 146; Edith Faulk, 8 P. D., 213.) But the act of 
February 27, 1866, referred merely to those cohabiting in good faith 
as man and wife; it did not convert a meretricious relation into 
matrimony. {Frank Fitchett, 11 P. D., 167.) And where ex-slaves 
were regularly married " under the flag " after the proclamation of 
emancipation had been given practical effect in certain territory by 
force of arms, such a marriage was valid and operates, undissolved, 
as an impediment to remarriage. {Rose E. Smith, 11 P. D., 443.) 

(6) Imprisonment for felony is a ground for divorce, but it does 
not, ex proprio vigore, operate as a divorce. {Elizabeth W. Fox, 
9 P. D., 5.) 

Washington. 

(1) Common-law marriage invalid. {Arm Quackenbush, 17 P. D., 
159.) 

(4a) To sustain the validity of a remarriage the courts may release 
a party from the burden of direct proof of a divorce dissolvinffa prior 
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marriage. This is merely a rule of evidence — ^burden of proof — and 
is not necessarily applicable in an ew parte proceeding such as a claim 
for pension. {Marian De Long^ 16 P. D., 305.) 

(4b) Continued cohabitation, etc., after removal of impediment 
insufficient to fix status of valid marriage, as a consensual marriage 
is devoid of legal effect in this State. {Ann Quaekenh'usK 17 P. D., 
159.) 

West Virginia. 

(1) Common-law marriages are invalid. {MaziUa Lester^ 14 P. D., 
88.) 

(3) Where a party is mentally incapable the marriage is only void 
from the time its nullity is decreed. So are marriages prohibited on 
account of consanguinity and miscegenation. {Bethany F. Foster^ 

15 P. D., 308.) 

(4) Where one party has a living undivorced wife, the second 
marriage, if it oocured prior to April 1, 1869, is void without decree; 
but if it occurred after said date, the second marriage is merely 
voidable. A decree of divorce or nullity is necessary. {Sarinda 
Davis, 15 P. D., 447; Julia A. Ruhy, 17 P. D., 39.) 

Wisooiudn. 

(1) Common-law marriages are valid. {Minora of Jonas W. Pul- 
ver, 10 P. D., 227; Anna Koch, 8 P. D., 504.) 

(3) Where either party has a living undivorced spouse remarriage 
is absolutely void without judgment or other legal proceeding. 
{Celinda Ritche, 15 P. D., 470; S trunk v. Button and Strunk, 14 
P. D., 17; Minors of Franklin Bemus^ 16 P. D., 315.) 

(4a) Death is presumed under common-law rules. So is divorce 
when the latter is a fair and reasonable inference from the facts and 
circumstances of each case. {Jane E. Seaman, 16 P. D., 45.) But 
divorce is not presumed gratuitously. {Minors of Franklin Bcmus^ 

16 P. D., 315.) 

(4b) A new contract must be shown as a fact after removal of im- 
pediment, an illicit relation presumptively continuing to be illicit. 
Minors of Morgan D, Kinney, 17 P. D., 239 ; Jane E. Seaman, supra; 
Minors of Jonas W. Pulver, supra.) 

(6) A decree of nullity rendered on a bill failing to allege one 
year's residence or continuous residence in the State from date of 
marriage to commencement of suit, and which alleges cause and 
prays for divorce only, is void and of no effect as evidence of the 
invalidity of such marriage. {Celinda Ritchie, supra.) 

Wyandotte Nation. 

(6) A decree of divorce granted by the council, being the act of the 
Nation as a sovereignty, is valid even if granted without notice to 
defendant. {Cassandra F. Clark, 8 P. D., 235.) GoOqIc 



BXTLES OF PRACTICE IN PEHSIOK AND BOUNTY LAND APPEALS. 



Department of the Interior, 
Washinffton, D. C, May fi, 19H. 

Rule I. — Except as herein otherwise provided, an appeal may be 
taken to the Secretary of the Interior from the final action or order 
of the Commissioner of Pensions in all matters relating to pensions 
or bounty land, and a separate appeal must be filed in each claim. 

Rule II. — Appeals must be filed with the Commissioner of Pen- 
sions. The Commissioner will thereupon, within 30 days from the 
filing of said appeal, consider and determine whether the action or 
order from which the appeal is taken shall be adhered to; and if he 
shall determine not to recede therefrom, he shall, within said period 
of 30 days, forward said appeal, together with the record in the 
case and a report stating his reasons for the action or order com- 
plained of, to the the department; and said appeal shall thereupon 
be entered upon a docket kept for that purpose. Upon the perfec- 
tion of such appeal, by transmission and 'docketing aforesaid, the 
jurisdiction of the Commissioner shall cease and determine, and the 
case will be decided by the Secretary on the record. Copies of the 
decision of the Secretary shall be transmitted with said record to the 
Commissioner of Pensions for action in accordance therewith. One 
copy of the decision shall be transmitted by the Commissioner to the 
appellant or his duly accredited attorney. 

Rule III. — {a) Except as hereinafter ordered, the time for filing 
an appeal shall be one year from the date of notice of the final action 
or order of which complaint is made. 

(6) In simultaneous contesting claims, where one is admitted and 
one rejected, the time allowed for the filing of an appeal shall be 30 
days from the date of receipt of notice of the bureau action by the 
claimant to whom the action is adverse. In such claims the Com- 
missioner of Pensions will promptly notify all parties in interest of 
the action taken, by registered letter, inclosing a copy of this rule and 
expressly inviting attention to the fact that an appeal will not be 
entertained unless filed within the period of 30 days herein pre- 
scribed. 

{c) Upon the filing of an appeal all parties whose interests may 
be adversely affected by the decision shall be notified by registered 
letter of the filing of the appeal and of the substance thereof and 
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allowed 30 days from the date of the receipt of such notice within 
which to file brief or argument in answer thereto before the papers 
are forwarded to this department. 

BuLE IV. — In each appeal the name and service of the soldier, on 
account of whose service the claim is based, must be stated, together 
with the number of claim, the law under which the claim is prose- 
cuted, and the date and substance of the action from which the 
appeal is taken. 

Rule V. — No appeal will be entertained from the refusal of the 
Commissioner of Pensions to recognize attorneys or agents in prose- 
cuting claims for pension or bounty land under any law wherein the 
payment of a fee for such service is prohibited. 

Rule VI. — An appeal by an attorney Will not be entertained unless 
he has filed a duly executed power of attorney for this purpose from 
the appellant or is entitled under the rules to recognition. 

Rule VII. — An appeal taken on behalf of a claimant by or through 
a suspended or disbarred attorney will not be entertained. 

Rule VIII. — No appeal pertaining to the allowance of a fee when 
the refundment has been called for will be entertained unless refund- 
ment as required shall have been made. 

Rule IX. — ^The Commissioner of Pensions shall return to the ap- 
pellant any appeal not in conformity with the provisions of Rules 
III to VIII, inclusive, stating wherein the appeal is defective. 

Rule X. — In proceedings before the Commissioner in which he shall 
decide that a party has no right to appeal to the Secretary or that 
said appeal may not be entertained under the provisions of the fore- 
going rules, such party may apply to the Secretary for an order 
directing the Commissioner to certify said action, together with the 
record in the case, to the department, and such application shall be 
in writing, under oath, and shall fully and specifically set forth the 
grounds upon which the same is based. Upon granting certiorari 
under this rule the jurisdiction of the department shall be ample for 
the correction of any error appearing in the record. 

Rule XI. — Each appeal must contain specific assignments of ihe 
alleged mistake of fact or error of law in the adjudication of said 
claim by the Commiss'oner of Pensions, and any appeal insufficient 
in this respect may be dismissed by the Secretary. 

Rule XII. — (a) A motion for reconsideration of any depart- 
mental decision may be filed with and entertained by the Secretary, 
in his discretion, if filed within 30 days from the date when such 
decision was rendered. It must be shown in said -notion that some 
material feature of the case has not been considered in said decision 
or that there was error of law or material mistake of fact. 

{b) And in any case involving conflictins: claims of two or more 
parties wherein, under either Rule III or Rule XIII, the right of 
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appeal is limited to 30 days, there shall be a stay of execution of the 
departmental decision until the expiration of the period within which 
a motion for reconsideration may be filed, unless for especial cause 
mandate forthwith shall be ordered. 

Rule XIIL — Upon the adjudication of a claim for division of 
pension under the act of March 3, 1899, in the bureau of Pensions, 
both parties will be promptly notified by the bureau, by registered 
letter, of the action taken. Each party will, in the absence of waiver, 
be allowed 30 days from receipt of said notice to appeal from said 
action, the appeal to be accompanied by due proof of service of a 
copy thereof upon the appellee, as required by Rule XIV. Unless 
such bureau action is appealed from within 80 days from receipt of 
said notice, the bureau action shall be deemed to be final. 

Provided^ The unexplained failure of a pensioner to appear, an- 
swer, or in any way plead to the claimant's application, after due 
notice thereof by the bureau, will be deemed a waiver of his right to 
appeal to the extent that, if the claim be allowed, final orders for 
division of pension may issue at once. 

RuiiE XIV. — {a) Appeals from bureau action in cases under the 
first, second, and third provisos of the act of March 3, 1899, must be 
accompanied by due proof of service of a copy of the appeal upon 
the appellee or his or her attorney of record. 

(b) Proof of service must be such as will satisfy the Commissioner 
of Pensions that the appellee has been informed of the appeal and 
the contents thereof, and may consist of, first, a written acceptance 
of service by the appellee or his or her attorney of record ; or, second, 
a postal registry return receipt card, signed by appellee or attorney 
of record, accompanied by an affidavit, showing that on a certain date 
a copy of the appeal was mailed in a registered letter, postpaid, to the 
appellee or the attorney of record, addressed to a certain post office 
(naming it), that the card was returned in acknowledgment of the 
receipt of such letter; or, third, an affidavit showing that on a cer- 
tain day and at a certain place a copy of the appeal was personally 
delivered to the appellee or attorney of record. 

(c) Appeals in this class of cases unaccompanied by due proof of 
service, or a satisfactory reason why personal service can not be made, 
will not be filed or considered, but will be promptly returned to the 
appellant, or attorney of record, for compliance with this rule. The 
failure to comply with this rule shall not operate to enlarge the time 
within which appeal may be taken. 

Rule XV. — Appeals from bureau action in cases under the first, 
second, and third provisos of the act of March 3, 1899, when accom- 
panied by due proof of service of a copy thereof upon the appellee, 
will be filed and the parties promptly notified thereof. The appellee 
will be allowed 30 days from the date of filing the appeal in which 
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to file answer, brief, or argument in opposition to the appeal or in 
support of the action from which the appeal is taken. An appeal 
duly filed will operate to continue the suspension of the one-half pen- 
sion in controversy. 

Rule XVI. — (a) Appeals from the bureau action in cases under 
the first, second, or third provisos of the act of March 3, 1899, must 
be confined to cases under that act, and not joined with an appeal from 
action in an invalid claim or claims under other acts of Congress. 
When perfected by due proof of service upon the appellee, as required 
by Rule XIV, the appeal should be transmitted to the Commissioner 
of Pensions. The appeal should state the post-office address of the 
appellant and appellee, and the certificate number and the service 
(company and regiment, etc.) of the pensioner, and should briefly, 
but specifically, state the error of law or mistake of fact complained 
of and the grounds relied upon for reversing or modifying the action 
appealed from. 

(b) No additional evidence upon the merits of the claim filed by 
either appellant or appellee will be considered on appeal. 

Rule XVII. — Motions for review of departmental decisions in 
cases for division of pension under the act of March 3, 1899, will 
hereafter be governed by the provisions of Rule XII. If the motion 
be allowed, the opposing party will be notified thereof and allowed 
30 days in which to file answer, brief, or argument. 

Rule XVIII. — All cases on appeal will be considered and decided 
in regular order, according to their places upon the docket, unless, 
for cause shown, a case may be advanced, on motion, for earlier hear- 
ing and determination. Every such motion shall set forth succinctly 
the grounds upon which it is based and must be supported by the 
affidavits of at least two disinterested parties cognizant of the facts 
upon which the motion is based. No such motion will be granted 
except in cases involving points of pension law of general application 
affecting other claims, unless it appears that the appellant is in ex- 
treme indigent circumstances or is ill without reasonable hope of 
recovery. 



The above rules governing the practice in appealed claims before 
the department relating to pensions and bounty lands shall become 
effective on and after the date hereof, and all rules and orders here- 
tofore promulgated inconsistent with the foregoing are hereby 
abrogated. 

Lewis C. Laylin, 
Assistant Secretary. 
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[The flgnres refer to pages in this volume.] 



ABSENCE OK PASS. 

See Line op Duty, 184. 

ABSCESS 07 LIVEB. 

See Pathological Sequence. 74. 

ACCBUED PENSION. 

See Keimbubsement, 268. 305, 318. 323. 

ACT OP MABCH 3, 1877. 

See DiscHAflQE, 85. 

ACT OP AUGUST 4, 1886. 

See Rating, 150. 

ACT OP APBJL 18, 1900. 

See Disloyalty, 145. 

ACT OP PEBEUABY 6, 1907. 

See Additional Paymastebs. 21. 

ACT OP APBIL 19, 1908. 

See Declailations, 3. 

ACT OP MAT 11, 1912. 

See Construction, 290; Declarations, 62; Disability, 112, 169, 171; Dis- 
rx)YALTY, 244: Evidence, 115: Pension Check, 320; Practice, 28, 41. 51. 54 
nnd 101. 

ABDITIONAIi DISABILITY. 

See Double Pension. 311. 

ABDITIONAIi PEE. 

See Attorneys, 11. 

ADDITIONAIi PAYMASTEBS. 

Service— Act Pebruary 6, 1907. 

Appellant was commissioned as major and additional paymaster March 15, 1865, 
to rank from February 24, 1865, ordered to report for duty April 22, 1865, 
accepted and reported for duty April 29. 1865, and was mustered out July 
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31, 1865. He was paid as a major and additional paymaster from April 
29 to July 31, 1865, but the only duties he performed during said period 
was as an extra clerk to another paymaster for which he received no pay. It 
is held that he served 90 days within the meaning of the act of February 6, 
1907. 

John J. Colton 21 

AGE. 

See Evidence, 115. 

AGGRAVATION OF DISABILITY. 

See Origin, 26. 

ALLEGATIONS. 

See Declarations, 3, 62. 

AMEBIC DYSENTEBY. 

See Pathological Sequenck. 74. 

AMENDMENTS. 

See Declarations, 228; Practice, 313. 

AMPUTATION. 

See Rating, 159. 

APPEAL. 

See Spkcial Examination, 200 

Interlocutory action. 

On filing an application for renewal and Increase of pension under the general 
law claimant was advised, as provided under Order 74, that no action would 
be taken thereunder unless medical testimony was furnished describing such 
a degree of disability from the accepted causes alone as would warrant a 
higher rate of pension than he was receiving under the act of May 11, 1912, 
from which action he appealed. 

Held: That such notice was merely an interlocutory step and not a final action 
in the claim from* which an appeal would He. and the appeal must be dis- 
missed. 

Edward Stumptf- - ^ _ __ 301 

APPEALABLE ACTION. 

Reopening. 
1. Where a second declaration Is filed after a former one has been adversely 
adjudicated, if it be held by the bureau that the same was a duplicate or 
brought no new element in the case, it might be dismissed; or where, as in 
this case, it was sought to have. further action in the case by applying a 
later decision, it might have been treated as a motion to reconsider, but in 
either aspect it presented matter for judicial action from which an appeal 
would lie, and not for mere correspondence, and the action taken should 
have been spread on a face brief. 
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2 Whether there be error in an action of the bureau in dismissing a declara- 
tion on the ground that it Is only a duplicate of a former one or whether a 
motion to reopen in view of some new decision was properly denied are mat- 
ters reviewable on appeal and should be disposed of by an adjudication 
evidenced in the regular manner affording a claimant an opportunity to be 
heard on appeal. 

8 In this case the attorney, having been Informed March 17, 1914, in reply 
to his efforts to have the case reconsidered, that there was seemingly no 
valid reason for reopening the claim, appealed, but was informed that such 
appeal was barred by Rule III, Rules of Practice. As the appeal was not 
from the original rejection of the claim but from the refusal to reopen, 
March 17, 1914, petition for certiorari was filed and duly allowed 

Catharine Sandera 273 

ASSETS. 

See Reimbursement, S05, 31S. 323. 

ATTOBNEYS. 

Recogrnitlon. 
Where an inmate of an asylum for the Insane filed a claim for pension in his 
own behalf, which he prosecuted In persona to final action and the Bureau 
of Pensions made calls for evidence on him and accepted his responses as 
complying with the same, it follows that such claimant Is deemed by the 
bureau as mentally competent to thus prosecute his claim, and the presump- 
tion would be that he is likewise competent to appoint another to prosecute 
It in his place and stead; therefore a refusal of the bureau to advise an 
attorney of the status of such claim, when appointed by the claimant, upon 
the ground of his want of mental capacity to make such appointment, is 
reversible error. 

James B, Hooper {claimant) 1 

Beco^rnitioxi — ^7ee. 

Where a firm of attorneys has been paid a fee on issue of a certificate to allow 
pension on account of part of the causes alleged, such firm, or any individual 
member thereof in his individual capacity, will not be allowed another fee 
for the successful prosecution of the claim for the remaining causes alleged. 
Another attorney, not connected with said firm, nor in collusion with it to 
secure an additional fee, who completes the prosecution of the remaining 
part of the claim not theretofore allowed, is entitled to the fee for such 

service, notwithstanding such attorney Is the wife of a member of said firm. 
Case of Marlon F. Gltt (6 P. I)., 165) is overruled. 

Harry Elkina (claimant)-.. . 11 

AVEBMENT. 

See Practice, 101. 

BOUNTY. 

See Service, 23. 

BUBDEN OF PBOOF. 

See Evidence, 66. 
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BURIAL BY STATE. 

See Reimbursement, 268. 

CENSUS BECOBD. 

See B}viDENCE (age), 115. 

CEBEBBAL APOPLEXY. 

See Pathological Sequence, 317. 

CEETIORABL 

See Appealable Action, 273. 

CHBONIC DYSENTEBY. 

See Continuance. 302. 

CIVILIAN EMPLOYEE. 

See Sebmce. SI. 

COLOBED PEBSONS. 

See Marbiage, 1(k;. 109. 187. 

COMMENCEMENT. 

See Practice. 101. 

Increase — Bates fixed by the Commissioner, 
rnder section 4698^ of the Revised Statutes, increase of pension on account of 
disabilities not specified in the law and for which a definite rate is not pro- 
vided by statute, can not commence prior to the date of an examining sur- 
geon's certificate made under a claim for Increase. 
The ruling of the department of June 15, 1891 (5 P. D., 39), In so far as it 
confiicts with the foresoiug. Ruling No. 245 and Order No, 45 of the Com- 
missioner of Pensions are rescinded, vacated, and set aside. 

I nfit ruction ft 162 

CONSTBUCTION. 

See Disability, 169. 171: Markiaoe. 24«: Service, 30. 

Act of May 11, 1912. 
The words '* unfit for '* and " imable to perform manual labor," as used in the 
act of May 11, 1912, do not imply that one's ability for manual labor is en- 
tirely wanting, any more than that one's ability has been slightly invaded, 
but that one's iwwer or ability to labor must have been so seriously af- 
fected by causes due to the service in line of duty during the late Civil War 
as to make It qo undesirable, objectionable, or incompetent that one would 
be thereby deprived of gaining remunerative or profitable financial benefit 
to himself or others, but a disability greater than one equivalent to the 
loss of a hand or a foot and less than required to give title to the second- 
grade rate. 

WiUiaffi M. Potter __ 290 

CONTESTING CLAIMANTS. 

See Rule 3, 235. 
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CONTINXTANCE. 

Becord — Chronic dysentery. 
Claimant having been treate<l for six niontiis immediately preceding liis dis- 
charge for chronic dysentery contracted in the service in line of duty in the 
Philippine Islands, and It appearing by lay testimony that he suffered from 
the same at the time of his return from the Army to the present time, having 
been treated for the same in 1910, and said disease having been found on 
medical examination in 1911, it is held, that, in view of the nature of the 
disease as mentioned by Dr. Manson in his Treatise on Tropical Diseases, 
page 423, the dysentery now shown to exist is a continuation of the disease, 
for which he was treated in the service. 

Arthur W, Rank.. - . .__ . 302 

CONTRACT SUBOEON. 

See Servick, ST. 

DEATH. 

See Proof of Death, ISI. 

DEATH CAUSE. 

See Pathological Sequenck, 317. 

Abscess of liver. 
Soldier was treated in the service for gluteal abscess, malaria, and diarrhea, 
and died 10 years after discharge of abscess of liver claimed to have been due 
to amebic dysentery of service origin. 
Held: That as any form of dysentery or diarrhea may letid to an abscess of the 
liver a special examination should be made to determine whether there was 
any material connection between the disease whicli proved fatal and any dis- 
ease that originated while soldier was in the military service. 

Lucie Kellogg (widow) . _. 74 

Diarrhea and Pernicious Anemia. 
Soldier was pensioned for chronic diarrhea from August 27, 1908, which con- 
tinued to his death. March 13, 1911, from i)ernicious anemia. As diarrhea 
occurs as a symptom in many cases of pernicious anemia, and in such 
cases medical authorities state there is doubt whether it is a cause rather 
than a result of the disease, the doubt Is resolved in favor of the claimant, 
and the diarrhea will be accepted as an imix>rtant factor in the cause of 
death. 

Carrie J. Clark (widow). _ l.'^ 

Bupture of heart — Neglig>ence. 

Soldier, a pensioner at $50 per month for loss of sight of right eye and im- 
paired vision of left eye. fell from a porch and died a week later of rupture 
of the heart, it being claimed that said fall partially ruptured his heart, 
and a week later he sneezed and completed the rupture, said accident being 
due to his defective vision. 
Held: 

1. That the theory that the heart may have been partially ruptured and the 
patient have gone about his business until the rupture was completed a week 
later can not be accepted. 
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2. That soldier, having been pensioned at $50 per month because he required 
the frequent and periodical attendance of another person when in unfa- 
miliar places, his visit to a friend unattended and fall from the porch can 
not absolve him from the charge of contributory negligence, the Govern- 
ment having provided for an ottendant In such circumstances. 

Harriet N, Howe (tvidow) 64 

TTphoid fever and disease of heart. 

Soldier was pensioned for disease of heart (chronic endocarditis, with insuf- 
ficiency or aortic and mitral valves) and died of typhoid fever of uncertain 
duration, having performed his duties as a driver, however, until six days 
prior to his death. In view of the serious character of the disease of heart 
with which he was affected and the fact that such a disease of heart adds 
greatly to the gravity of typhoid fever and sometimes determines the fatal 
outcome, it is impossible to eliminate said affection as a material factor in 
the death cause. The doubts in the case are, therefore, resolved in favor 
of the claimant, and the action holding that the typhoid fever was not 
complicated with the disease of heart is reversed. 

Angeline Logue (widow)^ 18 

DEATH WHILE ON FAS& 

See Line of Duty, 282. 

DECLAKATIONS. 

See Practice, 101, 303. 
Act May 11, 1912— Allegations. 
A declaration for pension alleging that the applicant was 69 years of age, pen- 
sioned for disability incurred in the military service of the United States 
while serving in a military organization therein mentioned; that he had an 
active service of three years, six months, and two days, and believes him- 
self entitled to an increase of pension on account of Increase of dlsttblllty 
for which "pensioned due to age and increase of disabilities growing out 
of said causes," alleges facts sufficient to put the bureau on notice of appli- 
cant's intention to apply for pension under the act of May 11, 1912, and it 
was error to adjudicate said declaration as one for increase under the 
general law. 

Joseph L. WUliams 62 

Allegations of service. 
In widow's claims for pension under the act of June 27, 1890, or the act of 
April 19, 1908, all service contracted to be performed by the deceased soldier 
during the Civil War must be alleged, as basis of pension, with such cer- 
tainty that the organization or organizations of which he was a member may 
be identified by the records of the War Department and the length and char- 
acter of all such service determined. 

Mary Cogging (laidow) 3 

Amendments — Practice. 
Appellant filed a declaration containing the allegation requisite for a claim for 
widow's pension under sections 4702 and 4703 of the Revised Statutes, and 
later was required to state under oath whether she intended the same to 
be an application for pension under the general law or the act of April 19. 
1908, in response to which she filed an affidavit stating that she Intended 
said application "to have been made under the law of Aitt}l 19, 1908.** 
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Later sbe was informed by the bureau that as said declaration did not 
specifically claim pension under the last-named act she should execute one 
thereunder, which she did, and pension was allowed to commence from the 
date of filing the last declaration. 
Held: That as said declaration, in connection with soldier's ^Inim showing an 
honorable discharge and appellant's statement that she desired to prosecute 
the claim under the act of April 19, 1908, was sufficient to constitute a 
claim under said act, under the circumstances of the case said affidavit of 
appellant and the original declaration, read together, constitute a valid 
declaration under said act, and pension should have commenced from the 
date of filing the affidavit, June 21, 1913. 

Nettie Lansing (loidoiD) 228 

DECREE. 

See Divorce, 125, 176, 251 ; Marriage, 222. 
BECBEE OF NULLITY. 
Idiot or lunatic. 

Claimant's name was dropped from the roll as a pensioner as the widow of 
John F. Nickels by reason of her remarriage to Joseph L. Ullo in 1904. 
Said marriage was annulled by the Supreme Court of New York on October 
2, 1913, under section 1743 of the New York Civil Code, on the ground 
that at the time of said marriage said Ullo was a lunatic and insane person, 
incapable of contracting a marriage, and had never been restored to 
sound mind, and his malady was incurable. Her application for restora- 
tion to the pension roll as the widow of Nickels was rejected March 10, 
1914. upon the ground that said marriage to Ullo was a valid marriage, 
and the subsequent annulment of the same did not restore her to a pen- 
sionable status. 

Held: 1. That said decree annulling said marriage relates back to the time 
of the contract, and therefore there was no marriage between Ullo and 
claimant, but she remained the widow of Nickels and her name must be 
restored to the pension roll. See Jones v, Brinsmade (183 N. Y., 258). 

2 The decision in the case of Alice Wiles (18 P. D.. 214) is hereby expressly 
overruled and set aside. 

Alice B. Nickels (vHdotc) 297 

Jurisdiction— Missouri. 

1. A decree of divorce or nullity, out of a court of competent Jurisdiction, is 
decisive of the status of the parties in relation to pension matters, in that 
it concludes the Pension Bureau on what constitutes the law of the place, 
within the meaning of the act of August 7, 1882 — unless said degree is 
contrary to the law as defined by a higher court of the State, or unless the 
decree is void on account of fraud in the proceeding affecting not the merits 
of the case or the cause of action, but the Jurisdiction of the court. 

2. A pers<Mi afflicted with syphillis or gonorrhea and not cured thereof is in- 
capable of contracting a valid marriage in Michigan. 

3. A decree of a court of competent Jurisdiction annulling such a marriage sets 
aside the attempted marriage ab initio. 

4. Appellant lost her pension as widow of the soldier by reason of her supposed 
remarriage to one Brown. It developed that Brown at the time of such mar- 
riage was afflicted with gonorrhea. A circuit court declared the marriage 
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null on that ground, in a proceeding wherein service on Brown was had by 
publication, the Judgment roll disclosing a misnomer of the plaintiff in the 
proceedings. Appellant thereupon applied for restoration of her widow's 
pension: Held, That the decree must be given effect here, the Pension 
Bureau being without jurisdiction to determine that the circuit court was 
without jurisdiction on the ground of no service on the defendant by reason 
of the misnomer of the plaintiff. That question is for the appellate courts 
of Michigan to decide, and in the absence of a decision to the contrary the 
decree of the trial court must be accepted as defining appellant's status. 

Adelia B. Alspaugh, formerly Cook 284 

DELIVERY. 

See Pension Check, 320. 

DEPENDENT PABENTS. 

Act of June 27, 1890, and Section 4707, Eevised Statutes. 

Section 1 of the act of June 27, 1890, merely amends the provisions of section 
4707 of the Revised Statutes in resi^ect to the proof required to estab- 
lish dependence by establishing a new test of dependence as contemplated 
by the pension laws, and to that extent modifies and complements the pre- 
existing law, and thereafter there was no law authorizing the Bureau of 
Pensions In claims of dependent parents to require evidence showing de- 
f)endence at the date of soldier's death. 

Decision In the case of of Kathryne A. Ratcllffe (11 P. D., 171) is overruled In 
imrt. 

Louua (\ QuakcnbUHh (mother) 154 

DESERTION. 

See Discharge, 129; Division of Pension, 3()S: Skrvice, 23, 203; Special Ex- 
amination, 200. 

DIARBHEA. 

See Pathological Sequence, 15. 

DISABILITY. 

See Continuance, 302; Practice, 101. 

Act May 11, 1912. 

The words *' unfit " and " unable," as used in the act of May 11, 1912, mean 
substantially the same thing, and in considering the question of title under 
the ** disability clause " of said act it is Immaterial whether the disability 
is due to wounds or to disease or injury. 

The assigned ground of rejection of a claim under the "disability clause" of 
the act of May 11, 1912, ''not disabled for manual labor," is faulty, as a 
person may be ** disabled for manual labor " in a certain degree and still 
not be " unfit for " nor " unable to perform manual labor," the condition 
prescribed by said act to give title to the maximum rate of pension there- 
under. 

Charles Nctcburgh 112 

To entitle a claimant to the ^iO rate of ijensiun under the disability clause of 
the act of May 11. 1012. he must be disabled from causes due to his mili- 
tary service in line of duty during the late Civil War in a degree greater 
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than that equivalent to the loss of a hand or a foot, though not necessarily 
in such a degree as to wholly incapacitate hlni for the performance of any 
manual labor, but the disability must exist in a degree disqualifying him 
for performing any remunerative labor. 

Daniel J, Johnson 169 

The term "manual labor" In the act of May 11, 1912, being used without 
qualification, can not be construed as meaning hard labor only. 

The words ** unfit and unable," as employed in said act may reasonably be 
held to have reference to the claimant's value as a laborer for hire. If he 
is so disabled by reason of causes of service origin as to render it unlikely 
that anyone would be willing to hire him at any wages for manual work 
of any kind, he is unable and unfit for manual labor within the meaning of 
the law. 

Oliver F, Gamble 171 

The words " unfit for " and ** unable to perform manual labor/* as used in the 
act of May 11, 1912, do not imply that one's ability for manual labor is en- 
tirely wanting, any more than that one's ability has been slightly Invaded, 
but that one's power or ability to labor must have been so seriously af- 
fected by causes due to the service in line of duty during the late Civil War 
as to make it so undesirable, objectionable, or Incompetent that one would 
be thereby deprived of gaining remunerative or profitable financial benefit 
to himself or others, but a disability greater than one equivalent to the 
loss of a hand or a foot and less than required to give title to the second- 
grade rate. 

William M. Potter 290 

Synovitis — Orifirin. 

The disability alleged Is dyne to synovitis of left knee, which first manifested 
itself about a year and a half after enlistment and which the naval sur- 
geons were unable to trace to any traumatic or other cause, and therefore 
designted it as "probably scrofulous." 

Held: That as synovitis may be excited by slight Injury and sometimes arises 
without any known cause, and in view of the length of time claimant had 
been in active service before the disease developed, and the fact that no 
manifestations have since occurred Indicative of any constitutional vice, 
origin in service and line of duty may be presumed. 

WUliam BaUt 173 

DISCHABGE. 

See Service, 215, 269. 
Joint resolution of July 1, 1902. 

1. Section 2 of the Joint resolution of July 1, 1902, was Intended to and does 
apply to claims for pension under sections 4692 and 4693 of the Revised 
Statutes on account of disability Incurred in the service and line of duty 
during the late War of the Rebellion, to the extent that an honorable dis- 
charge from the last contract of service entered into by a claimant during 
said war shall be held to be a discharge from all previous similar contracts 
entered into by him " during " said war. 

2. Any person coming within the operation of said section will be held and 
considered to have been honorably discharged from all such prior contracts 
of service entered Into by him during the late War of the Rebellion from 
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the date of his discharge from his last contract of service entered into by 
him during said war, and the decision in the case of William P. McMurtry 
(15 P. D., 63) Is modified to this extent. 

3. So much of the decision in the case of William P. McMurtry (15 P. D., 63) 
as held that section 2 of the Joint resolution of July 1, 1902, establishes "a 
new pensionable status, under which pension can commence only from the 
date of filing of a claim subsequent to the date of its enactment,*' is over- 
ruled and set aside. 

4. Under the provision of section 2 of the joint resolution of July 1, 1902. this 
appellant must be held and considered to have been honorably discharged 
from his contract of service in Company B, One hundred and seventh 
Pennsylvania Volunteer Infantry, on the date he was honorably discharged 
from Company B, One hundred and fifty-eighth Pennsylvania Drafted 
Mllitta, August 12, 1863. 

Adam Zam 129 

DISEASE OF HEABT. 

See Pathological Sequence, 18. 

DISLOYAIiTY. 

Act of April IS, 1900. 
The act of April 18, 1900 (31 Stat. L,, 136), removes the bar to pension of de- 
pendent parents, created by section 4716 of the Revised Statutes, of soldiers 
and marines who served in the Army or Navy of the United States during 
the War with Spain, whether the death of such soldier or marine was due to 
a cause originating in such service during said War with Spain or to a cause 
originating while in the United States military service, but not during said 
war. 

Albert L. Moore (father) 145 

Act May 11, 1912. 

Appellant enlisted as a substitute in Company E, Sixteenth Michigan Infantry, 
March 31, 1865. and was mustered out July 8, 1865. He had a prior senice 
in the Confederate Army. He claims pension under the act of May 11, 1912. 
and contends that there is no provision in said act requiring him to show that 
his service in the Confederate Army was not voluntary. 

ffeld: That section 4716 of the Revised Statutes, providing that no money on 
account of pension shall be paid to any person who In any manner voluntarily 
engaged in or aided or abetted the late rebellion against the authority of the 
United States, applies to claims under the act of May 11, 1912, as well as the 
act of June 27. 1890 ; and that as appellant's enlistment in the United States 
service was subsequent to January 1, 1865, he is excepted from the remedial 
provisions of the Joint resolution of July 1, 1902, and has no title to pension 
under the provisions of the act of May 11, 1912, based on age and length of 
service, unless it be shown that his service in the Confederate Army was not 
voluntary. 

James H. Carr 244 

Joint resolution of July 1, 1902. 
Appellant's claim under the act of May 11, 1912, was rejected as to age and 
length of service on the ground that he had a prior service in the Confederate 
Army and did not enlist in the United States military service until after Janu- 
ary 1, 1865, while that part of said claim based on disability received in the 
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United States service in line of duty was rejected on the ground of his failure 
to show that by reason thereof he was unfit or unable to perform manual 
labor. 
Held: That section 4716 of the Revised Statutes of the United States, providing 
that no money on account of pension shall be paid to any person '* who In any 
manner voluntarily engaged in, or aided or abetted, the late rebellion 
against the authority of the United States," subject to the limitation con- 
tained In the Joint resolution of July 1, 1902 (32 Stat. L., 750), that said 
section shall apply in claims for service pension under the act of June 27, 
1800, only to soldiers who enlisted in the United States service after January 
1, 1865, applies to the act of May 11. 1912; but under the provisions of the act 
of March 3, 1877 (19 Stat. L., 403), said section does not apply to claims bused 
on a disability incurred in the service of the United States in line of duty 
under an enlistment subsequent to such Confe'lerate service. 

WUliam J, Martin 85 

DISTRICT OP COLUMBIA. 

See Mabriage, 8, 66. 
DIVISION OF PENSION. 

See Marbiaqr. 8; Pbactice, 199, 200. 

Desertion — Divorce. 

Appellant filed a claim September 2, 1913, under the act of March 3, 1899, for 
one-half her husband*s pension, alleging his desertion. On February 13, 
1914. pensioner was granted a divorce from her on his petition alleging such 
cruel and Inhuman treatment as to make It Intolerable and impossible for 
him to live and occupy the same house with her, and her claim was rejected 
April 13, 1914. She appeals, contending that she was entitled to one-half the 
pension to the date of the decree of divorce. 

Held: That as appellant appeared in pei*son and by attorney and defended said 

suit she is bound by the judgment therein entered, which shows that she was 

responsible for the separation of the parties and pensioner was not guilty of 

desertion, and therefore appellant was not entitled to any part of his pension. 

Gathright v. GathHght 308 

Separation. 

1. The evidence shows that there was a contract for separation entered into 
between pensioner and claimant, supported by a valuable consideration, and 
valid under the lex loci contractus, whereby pensioner was released from 
liability for the future support of claimant, and it was not the Intent of 
Ck)ngres8 by the act of March 3, 1899, to confer a right to. support to the extent 
of one-half of the husband's pension upon a wife who, by her own voluntary 
act and by a valid agreement, had released him from liability for her support. 

2. The United States Soldiers' Home at Washington, D. C, is a National Sol- 
diers' Home within the meaning of the act of March 3, 1899. 

Fetterer v. Fetterer 208 

Wife's rights. 
Pensioner was In receipt of a pension under the act of February 6, 1907, at 
the rate of $20 per month when his wife was allowed one-half of his i)en- 
slon under the second proviso of the act of March 3, 1899, from February 
4, 1910, from which date the pensioner failed or refused to execute any 
voucher for his pension, but his wife was paid one-half of his peaslon upj 
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to February 4, 1913, upon her supplemental voucher, upon satisfactory proof 
of the existence of the pensioner during said period and that he had not 
reenlisted in the Army or Navy. Pensioner's name was dropped from the 
roll of pensioners under section 4719 of the Revised Statutes on May 20. 1913, 
and the wife's name was dropped from the roll March 4, 1914, upon the 
ground that her husband was no longer a pensioner. 
Held: That the presumption of termination of title raised by said section 4719 
of the Revised Statutes is not conclusive and was overcome by f&cts of which 
the bureau and the department must take official notice and the affirmative 
evidence furnished by the wife; that pensioner can not deprive bis wife of 
one-half of his pension, her right to which has been duly established, by a 
surrender of his pension to which he Is entitled under the law. 

De Nise H. Smork 231 

DZVOBCE. 

See Division of Pension, 308. 

Evidence — ^Becord. 
A decree of divorce can only be proved by the record of the court where it was 
granted, in the absence of proof that said record has been lost or destroyed. 
In Minnesota a Judgm^it does not become effective until entered in the ** judg- 
ment book." 

Isabell Johnson (toidoto) 176 

Iowa — Becord. 
lender the laws of Iowa a decree of divorce can not be proved by memoranda 
entered upon the judges' calendar or other books not Intended to preserve 
the record of Judgments, and there can be no judgment until it is entered in 
the proper record. 

Martha T. Guessford 195 

Kansas — Jurisdiction — Notice. 

Soldier married Sarah M., appellant, January 1, 1869, and deserted her about 
1877, in Vermont. He secured a divorce from her in Johnson County, Kaiis., 
March 30, 1882, while he was and had been serving since 1881 on the police 
force of Kansas City, Mo. He married Mary C. the mother of the minor. 
December 23, 1890. 

The decree of divorce from Sarah M. contains no finding that the petitioner 
was a resident of the State for one year, and of the county at the date of 
filing the suit, and the record upon which the decree was based has not been 
filed. Sarah M. received no notice of the suit, and contends that the divorce 
from her was void for want of jurisdiction. 

Held: That as the decree of divorce did not on its face show jurisdiction in 
court, and it appears that the soldier was not a resident of Johnson County 
nor of the State of Kansas in 1882, and that no copy of the petition for 
divorce was mailed to her, as required by section 641 of the General Statutes 
of Kansas (18G8), the rule laid down in the Melissa Boyd case is not appli- 
cable, and it was error to adjudicate the validity of the decree of divorce 
upon the evidence on file, and the claims are remanded for readjudlcation as 
indicated. 

Sarah M, Blair {as widow) 250 
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Michigan — Jurisdiction. 

Claimant and soldier were married in the State of New Yorlt In 1867, and 
together moved to the State of Michigan, where claimant left the soldier and 
returned to the State of New Yoric, where she has ever since resided. The 
soldier remained in Michigan, in which State he later applied for and 
obtained a divorce from claimant. 

Claimant contends that she was not personally served with process in the State 
of Michigan, and did not answer, appear, or defend said suit nor submit to 
the jurisdiction of the court, and that the court of Michigan which granted 
the decree of divorce had no jurisdiction over her, and said decree was there- 
fore null and void; citing the case of Haddock r. Haddock (201 U. S., 502), 
and other decisions. 

Held: That when claimant went to the State of Michigan with her husband, 
that State became the matrimonial domicile, and the soldier could sue there, 
and the court acquired such jurisdiction as would entitle its judgment to full 
extraterritorial effect under the full faith and credit clause of the Federal 
Constitution. As the Michigan decree of divorce has been passed upon and 
sustained by a New York court at the suit of claimant, she Is held not to be 
the widow of the soldier. 

Emma Cooper 98 

Hissoari — ^Vacating decree. 

Soldier obtained a decree of divorce from the appellant herein in the circuit 
court of Jackson County, Mo., on April 16, 1907, on constructive service by 
publication, upon default, and without appearance of the defendant. On 
her bill for review, filed after his death, said circuit court vacated the satne 
in 1912 on the ground of fraud on the court. Held: 

That inasmuch as the record in said divorce proceedings shows jurisdiction of 
the parties and the subject matter and compliance with the law as to notice, 
appellant could not be afforded relief on motion, bill for review, or any pro- 
ceedings in equity, as relief by said methods are expressly prohibited by 
section 2932 of the Missouri Code, and said vacating decree was void and of 
no effect. 

Ada J. Bevell 125 

Bemarriage — Decree. 

Apellant while a pensioner as the widow of Eckles on June 12, 1909, married 
in Toledo, Ohio, Glgllottl, a resident of Chicago, 111., and went directly with 
him to Chicago, where both have been domiciled ever since. Her name was 
dropped from the pension roll because of said marriage. Said Glgllottl had a 
prior wife, from whom he secured a decree of divorce on May 21, 1909, in 
the superior court of Cook County, 111. Api)ellttnt having learned that her 
marriage to Glgllottl was invalid in the State of Illinois, because It was 
entered into within one year from the date of said decree of divorce, requested 
him to have another and legal marriage ceremony performed, which he 
refused to do; whereupon she left him and applied to be restored to the 
pension roll on the ground that she had not been remarried. 

Held: That under section 1' of chapter 40 of Hurd's Statutes of Illinois, 862, 
providing that if either party to a divorce in that State should marry another 
person within one year from the time the decree of divorce was granted ** said 
marriage shall be held absolutely void,*' said marriage of appellant and 
Glgllottl was void, notwithstanding that the same was celebrated in a State 
other than Illinois (Wilson v. Cook, 256 111., 460, and People v, Prouty, 104 
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N. E. Reptr., 387), unless Gigliotti's wife from whom he obtained said decree 
of divorce was dead at the time of such marriage, said divorce not becoming 
effective and final for one year after its date, and Glgliottl not having capacity 
to marry appellant. 

Leonora Eckles 261 

DOMICILE. 

See Divorce, 98. 

DBOFFING. 

See Division of Pension, 231. 

ESTOPPEL. 

See Division of Pension, 308. 

EVIDENCE. 

See Dependent Parents, 154; Marriage, 235; Proof of Dbath, 181. 

A^e — Census record. 

Appellant alleged that he was bom August 14, 1842, but admits that there is 
no public record of his birth. His military record shows that his age at 
enlistment, August 9, 1862, was 18 years, and his age at discharge, June 9, 
1865, was 21 years. The census enumeration taken August 6, 1850, shows 
his age then to have been 5 years, and that taken June 2, 1800, that it was 
15 years. Held: 

That the census record having been made by authorized and accredited agents 
appointed for the purpose, from statements made by the parents or guardian 
who were supposed to know the age of such child, is to be regarded as reliable 
and entitled to greater weight than verbal or written statements made from 
memory or based on hearsay, and as the age noted by the census enumerator 
was required to be the age immediately preceding June 1, of the year the 
enumeration was taken appellant*s birth, if it occurred August 14, must have 
been in the year 1844. 

Reuben Holland, jr 115 

Burden of proof. 

Appellee having established a ceremonial marriage to appellant In the District 
of Columbia, the presumption is in favor of the legality of such marriage, and 
the legitimacy of the resulting issue, and the burden of proof is on the 
appellant, who attacks the legality of such marriage, to rebut said presump- 
tion, by showing a prior legal marriage of appellee, that said alleged prior 
spouse was living at the time of the marriage between appellant and appellee 
and had not been divorced from her, and that said alleged prior spouse had 
capacity to marry appellee at the time of any nlleged marriage to her. 

Cooper V. Cooper 8 

Sophia having proved a valid marriage to soldier according to the laws of the 
District of Columbia, the burden of proof is on Mary, who attacks said mar- 
riage, to show not only a valid marriage of soldier to her, but also that said 
marriage had not been dissolved prior to Sophia's marriage to him. See 
Alexander v. Alexander (36 Ct. Appls., D. C, 78) and Patterson v. Gaines 
(6 How., 599). 

Sophia M, Bushhy {toidow) 66 
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Decree — ^Record. 
A decree of divorce can only be proved by the record of the court where It was 
granted, In the absence of proof that said record has been lost or destroyed. 
In Minnesota a judgment does not become effective until entered in the " Judg- 
ment book." 

I8al>€ll Johnson {toidow) 176 

FACE BBIEF. 
Appealable action. 

1. Where a second declaration is filed after a former one has been adversely 
adjudicated, if it be held by the bureau that the same was a duplicate or 
brought no new element in the case, it might be dismissed; or where, as In 
this case, it was sought to have further action in the case by applying a 
later decision, it might have been treated as a motion to reconsider, but in 
either aspect it presented matter for judicial action from which an appeal 
would lie, and not for mere correspondence, and the action taken should lia^e 
been spread on a face brief. 

2. Whether there be error in an action of the bureau in dismissing a declara- 
tion on the ground that it is only a duplicate of a former one or whether a 
motion to reopen in view of some new decision was properly denied are 
matters reviewable on appeal and should be disposed of by an adjudication 
evidenced in the regular manner affording a claimant an opportunity to be 
heard on appeal. 

Catharine Sanders 273 

FAITHFUL SEBVICE. 

See Service. 59. 

FEE. 

See Attorneys, 11. 

FBAMBSIA. 

See Pathological Seqitence, 77. 

FBAUD. 

See Marriage. 222. 

GANOOSA. 

See Pathological Sequence. 77. 

OEOBOIA. 

See Marriage, 180. 

GLAUCOMA. 

See Pathoix)gical Skquence, 36. 

GOVEBNMENT HOSPITAL FOB THE INSANE. 

See Payment of Pension, 157. 
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HOKO&ABLE DISCHABOE. 

See Service, 3CK 04. 2m. 

Service— Act Hay 11, 1912— Faithful service. 

Soldier deserted the United States service under his second and third enlist- 
ments, but the charge of desertion from the service under his third and last 
enlistment was removed and an honorable discharge therefrom was granted 
him under section 1 of the act of March 2, 1889 (25 Stat. L.. 869). 

Held: That the removal of the charge of desertion from his last service and 
granting him a discharge therefrom under the ijrovisions of said act of 
March 2, 1889, does not bring his claim under the act of May 11, 1912, within 
the meaning of the remedial provisions of the joint resolution of July 1. 
1902 (32 Stat. L., 750), for the reason that his entire service under his said 
last contract and enlistment was not faithful within the meaning of said 
resolution, and he can not be deemed to have been honorably discharged from 
the entire service he contracted to render during the War of the Rebellion : 
it being also held that any person not having a pensionable status under 
section 2 of the said act of Congress of June 27, 1890, or the act of February 
6, 1907 (34 Stat. L.. 879), can not have such status under the act of May 11. 
1912. 

Oscar F. Heath 59 

ILLINOIS LAWS. 

See Mabriage, 251. 278. 

IMPEDIMEKT. 

See Mabriage. m, 87. 192. 2:^5. 264. 

IKCBEASE. 

See COMMENCEMENT, 162. 

Special acts — Double pension. 

Where a pension is granted by a special act which fixes the rate and com- 
mencement of such pension, the rate can not be increased by the bureau or 
the department, nor can an additional allowance be made unless the special 
act expressly states that the i)ension granted thereby is in addition to 
pension which pensioner is entitled to receive under the general law. 

Where a claim for pension under the general law is allowed a person who 
is a pensioner under a special act at a higher rate th£m that allowed under 
the general law, a certificate based on the approval under the general law 
will issue only on the election of the i)ensioner to take i^ension thereunder 
in lieu of that granted by the special act. 

Joseph B, Sellers {deceased) -- - - - 311 

INDIANA LAWS. 

See Marriage, 106. 276. 

INSANE PERSONS. 

See Attorneys, 1 : Pathological Sequence, 139. 

INTEBIiOCTJTOBY FBOCEEDINOS. 

See Appeals, 301 : Special Examination, 200. 

/Google 



Digitized by LjOOQ I 



INDEX TO DECISIONS. 395 

IOWA LAWS. 

See Divorce, 11)5; Marriage. 264. 

JOINT RESOLUTION OF JULY 1, 1902. 

See Discharge, 129; Disloyalty, 85. 244; Service. 23. 51), 208. 

JTXBISDICTION. 

See Decree. 284 ; Divorce, 259. 

Divorce. 

Claimant and soldier were married in the State of New Yorls in 1867, and 
together moved to the State of Michigan, where claimant left the Holdier 
and returned to the State of New Yorlt, where she has ever since resided. 
The soldier remained in Michigan, in which State he later applied for and 
obtained a divorce from claimant 

Claimant contends that she was not personally served with process in the 
State of Michigan, and did not answer, appear, or defend said suit nor 
submit to the Jurisdiction of the court, and that the court of Michigan 
which granted the decree of divorce had no jurisdiction over her, and said 
decree was therefore null and void; citing the case of Haddoclc v. Haddock 
(201 U. S., 502), and other decisions. 

Held: That when claimant went to the State of Michigan with her husband, 
that State became the matrimonial domicile, and the soldier could sue there, 
and the court acquired such jurisdiction as would entitle its judgment to 
full extraterritorial effect under the full faith and credit clause of the 
Federal Constitution. As the Michigan decree of divorce has been imssed 
upon and sustained by a New Yorlt court at the suit of claimant, she is 
held not to be the widow of the soldier. ^' 

Emma Cooper .- .^-^ 98 

KANSAS. 

See Divorce, 259. 

KENTUCKY LAWS. 

See Marriage, 106. 

LENGTH OF SERVICE. 

See Service, 165. 

LIFE INSUBANCE. 

See Keimbursement. 305. 

LIMITATION. 

See Practice, 199. 

LINE OF DUTY. 

War Department reports. 

The War Department reported that a board of officers appointed to investigate 
the circumstances surrounding soldier's death stated that he was stabbed to 
death with a knife in the hands of one Victor Santiago, a car insi)ector. while 
returning to his quarters from pass and on Fort William McKinley reserve - 
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tion ; that his death was not directly due to intoxication or to his failure to 
pay his fare on the street car; that he was proceeding quietly to his quarters 
after leaving the car until he was molested hy said inspector, did not engage 
in a fight but attempted to avoid one, and was stabbed while running toward 
his quarters and away from his assailant, and was in line of duty. 
Held: That his death occurred while in the line of duty. 

Mary J. Watters {mother) 184 

Absent on pass. 

Appellant, while returning to the post from absence on an informal pitss, re- 
ceived an injury by accidentally falling under a railroad train in motion- while 
alighting from the same, necessitating the amputation of left leg at Juncture 
of upper and middle third. 

Held: That under the circumstances the incurrence of the injury was through 
appellant's gross negligence and chargeable alone to his own act and not to 
his military service, and the injury was not, therefore, incurred In line of 
duty. 

See George M. Beeler (2 P. D.. 116) ; T. C. Mllbuni (2 P. D., 3G0) ; John J. 
Freeland (3 P. D., 32) ; Elijah Pemberton (4 P. D., 128) ; and Marcus B. 
Cartwright (6 P. D., 232). 

Rohert 8. Wagner 220 

Appellants husband having been accidentally killed by being struck by a mov- 
ing train while en route from the mine planter vessel Frank, to which he was 
attached, to the town of New London, Conn., on verbal permission to be 
absent from 6 p. m. to 6 a. m. the following day on his own personal business, 
his death did not occur in line of duty. 

8icka Kasse (widow) 282 

Awaiting trial— Fatigue duty. 

Appellant while in arrest awaiting action upon the findings of a court-martial 
by the reviewing officer was set to work tearing down old buildings at a post 
and, while so engaged, fell from the roof of a building and received the 
rupture on which his claim for pension is based. 

Held: That regardless of the 'fact that appellant was in arrest and awaiting 
the result of a trial, as he was performing military work In obedience to the 
command of his superior officer, he was in line of duty. 

Oeorge A, Miller 95 

LOUISIANA LAWS. 

See Marriage, 192. 

LUNATIC. 

See Marriage, 297. 

MALARIAL POISONING. 

See Pathological Sequence, 36. 

MANUAL LABOB. 
See Disability. 169, 171. 
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MABBIAGE. 

See Divorce, 259 ; Marriage and Divorce Generally, Supplement. 331. 

District of Columbia. 

Appellee having establisbed a ceremonial marriage to appellant in the District 
of Columbia, the presumption is in favor of the legality of such marriage, and 
the legitimacy of the resulting issue, and the burden of proof is on the ap- 
pellnnt. who attacks the legality of such marriage, to rebut said presumption, 
by showing a prior legal marriage of appellee, that said alleged prior spouse 
was living at the time of the marriage between appellant and appellee and 
had not been divorced from her, and that said alleged prior spouse had ca- 
pacity to marry appellee at the time of any alleged marriage to her. 

Cooper V. Cooper ^ 8 

Soldier, Thomas Bushby, served in the United States Army from January 12, 
1878, to April 28, 1906, when he was retired. He was borne on the rolls from 
enlistment until his marriage to appellant in Washington, D. C, May 12, 
1897, as a single man. He died August 24, 1910, of diseases contracted during 
his military service, and SophlQ M. was i)ensloned as his widow under an 
application filed September 15, 1910, having proved her marriage to soldier 
by duly authenticated certificate of marriage and soldier^s capacity to marry 
by his military record as a single man and the affidavits of two comrades of 
twenty years acquaintance, and that said marriage had not been dissolved. 
Later, one Mary, of North Sydney, Nova Scotia, filed a claim for i)ension as 
widow of said soldier, and, to prove her title to pension as widow, filed a 
copy of a purported Temporary Register of Marriages in the Mission of 
Glace Boy and Cow Boy from 1868 to 1871, showing the marriage of Thomas 
Gray Bushby to Mary McSween, December 28, 1871, by license, by C. Crouches. 
She also testified that she had never applied for or obtained a divorce from 
said soldier, and had never heard that her husband had. On this evidence 
the name of Sophia was dropped from the roll and the name of Mary placed 
thereon, from which action Sophia appealed. 

Held: That Sophia having proved a valid marriage to soldier according to the 
laws of the District of Columbia, the burden of proof is on Mary, who attacks 
said marriage, to show not only a valid marriage of soldier to her, but also 
that said marriage had not been dissolved prior to Sophia's marriage to him. 
See Alexander v. Alexander (36 Ct. Appls.. D. C, 78) and Patterson t?. 
Gaines (6 How., 599). 

Sophia M, Bushby (tcidow) 66 

Oeorgia. 

Soldier and one Jennie, both slaves, were formally married according to slave 
customs about the commencement of the Civil War and continued to co- 

. habit as husband and wife until soldier's enlistment In the United States 
Army, February 16, 1865, and after soldier's discharge, April 16. 1866, re- 
newed their relations and continued to cohabit as husband wife until 
1885, when soldier was ceremonially married to Georgianna in 1886. 

Held: That as soldier was separated from Jennie on March 9. 1866 (the date of 
the passage of the act by the Georgia Legislature declaring that persons 
of color then living together as husband and wife sustained that legal re- 
lation to each other), only by reason of his service in the Army, having re- 
turned to her on his discharge, they were constructively living together as 
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husband and wife at the date of the passage of aaid act, and were therefore 
really and to all intents and purposes husband and wife by virtue of said 
act, and soldier's marriage to Georgianna while Jennie waa living and not 
divorced was void. 

OeoTffianna Holmes {as widow) 189 

niinoia— After divorce. 

Appellant while a pensioner as the widow of Eckles on June 12, 1909, married 
In Toledo, Ohio, Gigllotti, a resident of Chicago, 111., and w^t directly with 
him to Chicago, where both have been domiciled ever since. Her name was 
dropped from the i)enslon roll because of said marriage. Said Gigllotti 
had a prior wife, from whom he secured a decree of divorce on May 21, 
1909, in the superior court of Cook County, 111. Appellant having learned 
that her marriage to Gigllotti was invalid in the State of Illinois, because 
it was entered into within one year from the date of said decree of divorce, 
requested him to have another and legal marriage ceremony performed, 
which he refused to do; whereupon she left him and applied to be restored 
to the pension roll on the ground that she had not been remarried. 

Held: That under section 1' of chapter 40 of Hurd's Statutes of Illinois, 862, 
providing that if either party to a divorce in that State should marry 
another person within one year from the time the decree of divorce was 
granted " said marriage shall be held absolutely void," said marriage of 
appellant and Gigllotti was void, notwithstanding tliat the same was cele- 
brated in a State other than Illinois (Wilson v. Cook, 256 111., 460, and 
People V. Prouty, 104 N. E. Reptr., 387), unless Gigllotti's wife from whom 
he obtained said decree of divorce was dead at the time of such marriage, 
said divorce not becoming effective and final for one year after its date, 
and Gigllotti not having capacity to marry appellant. 

Leonora Eckles 251 

Iowa— Minnesota. 

Soldier and appellant in the fall of 1879 left the State of Wisconsin together 
and went to the State of Iowa and there commenced to cohabit as husband 
and wife, and after living there in this illicit relation for about a month 
they were married by a justice of the peace, but not under their correct 
names, and some time thereafter moved to Minnesota, where th^ lived 
together as husband and wife until soldier^s death, December 26, 1902. 
Soldier had previously married one Gunild (or Julia), who was in an Insane 
asylum when he began to cohabit with appellant, and died in 1894. Appel- 
lant admitted that she had knowledge some time after her marriage that 
soldier had a wife " in the crazy house," but continued to cohabit with him 
as before. 

Held: That the facts shown in this case are not sufficient to raise a presumption 
of the dissolution of the marriage of soldier to Gunild (or Julia) prior to 
her death or of the validity of appellant*s marriage to soldier (distinguishing 
the case of Christina Carle, 19 P. D., 120). 

Isabel Arneson {as widoio) 264 

Kentucky — ^Act of June 14, 1910 — Negroes and mulattoes. 
Soldier and one Fannie while slaves were married in Kentucky before the Civil 
War, lived together in that State as husband and wife up to soldier's en- 
listment in September, 1864, and from his discharge in March, 1866, until 
the fall of 1871, in said State, when they removed to Indiana, where they 
lived together until the following spring, appellant living with them as 
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aoldier'8 mistress, wheu Fanuie drove ai)i)ellaut from the house and soldier 
followed her, and later they were ceremonially married In Indiana, March 6, 
1884, and lived together as husband and wife in said State until soldier's 
death June 2, 1002. Fannie died May 7, 1894. It does not appear that the 
slave marriage of Fannie and soldier was ever formally ratified under the 
act of the Kentucky Legislature of February 14, 1866, nor that they had 
been divorced. 
Held: That if the slave marriage of Fannie and soldier was not ratified in Ken- 
tucky, such marriage was of no binding force, and as the circumstances of 
their living together in Indiana did not show an Intent to contract a valid 
marriage in Indiana, such a marriage could not be presumed, and appellant's 
marriage to soldier by ceremony in March, 1884, would be valid. 

Elizabeth Merritceather 106 

Louisiana — Presumption of death. 

Under article 80 of the Civil Code of Louisiana a marriage may be authorized 
by a Judge on proof that one of the married parties has been absent with- 
out any news of him or her for 10 years, but disappearance per se. for a 
period of less than 10 years, create no presumption that the absentee is 
dead unless the evidence of such disappearance is of such a character as to 
force on the mind the irresistible conviction of death at a prior date. 

Margaret Reitcr (iHdow) 102 

- Lunatic-— Decree of nullity. 

Claimant's name was dropped from the roll as a pensioner as the widow of 
John F. Nickels by reason of her remarriage to Joseph L. Ullo in 1904. 
Said marriage was annulled by the Supreme Court of New York on October 
2, 1013, under section 1743 of the New York Civil Code on the ground 
that at the time of said marriage said Ullo was a lunatic and insane person, 
incapable of contracting a marriage, and had never been restored to sound 
mind, and his maladj^ was incurable. Her application for restoration to 
the pension roll as the widow of Nickels was rejected March 10, 1914. 
upon the ground that said marriage to Ullo was a valid marriage, and the 
subsequent annulment of the same did not restore her to a pensionable 
status. 

Held: 1. That said decree annulling said marriage relates back to the time 
of the contract, and therefore there was no marriage between Ullo and 
claimant, but she remained the widow of Nickels and her name must be 
restored to the pension roll. See Jones r. Brinsmade (183 N. Y., 258). 

2. The decision in the case of Alice Wiles (18 P. D., 214), is hereby expressly 
overruled and set aside. 

Alice B. Nickela 297 

Minnesota — Proof. 
Appellant married soldier in the State of Minnesota in March, 1871, and lived 
with him in that State until his death in May, 1012. In June, 1880, one 
Sarah Burgess filed a claim for widow's pension, alleging her marriage to 
soldier under the name of Mary A. Waterson in January, 1865, in the State 
of Connecticut, and that he died January 17, 1870; that she subsequently 
married one William II. Burgess on December 3, 1870. who died March 31, 
1879. There Is a record that one Newall O. Carle was married to Sarah A. 
Waterson at Groton, CJonn., January 31. 1865, and that Sarah A. (Waterson) 
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Burgess, of Fairhaven, Mass., died March 27, 1892 — "name of husband, 
William.*' Soldier in the prosecution of his several claims for pension stated 
that he had been married but once, and that to the appellant. 
Held: 
There is no proof afforded by the record of the identity of the soldier with the 
Carle to whom Sarah A. was married In 1865, but inasmuch as the courts 
of Minnesota hold that every reasonable presumption should be allowed to 
support matrimony and legitimacy and to defeat concubinage and bastardy, 
the evidence in this case warrants the presumption that even if soldier was 
legally married to Sarah A. said marriage was dissolved by divorce prior to 
his marriage to appellant. 

ChHsHna Carle 120 

Missouri — Decree of nullity. 
The circuit courts of Missouri exercise the general powers of courts of equity 

and have jurisdiction to annul a marriage on account of fraud. 
A valid decree of nullity is as legally binding as a marriage or a decree of 

divorce. 
Judgments and decrees of courts having jurisdiction of the subject matter and 

the parties are binding until reversed, and a refusal to give effect to a decree 

of a court having such jurisdiction is not warranted unless fraud In procuring 

it be shown. 
Appellant having been granted a decree in the circuit court of Johnson County. 

Mo., having jurisdiction of the subject matter and of the parties, annulling 

her remarriage to one Rutherford, its legal effect was to restore her status as 

widow of the soldier George W. Murray. 

Sarah M. Murray, (widow) 222 

Nebraska and Oregon — 

Appellant was married to soldier by a ceremony, under a license, In Nebraska on 
August 12, 1866, and she lived with him as his wife in that State and the 
State of Oregon until his death in Oregon December 21, 1909. Soldier was 
previously married on November 24, 1856, to one Lydla M. Savage, who sur- 
vived him, but who had been twice married since she left the soldier, and was 
at the time of soldier's death residing in Oregon as the wife of a citizen of 
that State. Soldier was also married in Nebraska on July 21, 1862, to ono 
Martha L. Brown, which marriage was annulled by the district court of Otoe 
County, Nebr., on November 4, 1865, on the ground that soldier had a wife 
living at the time of said marriage. Martha L. Is still living and is the wife 
of one Conlon. 

Held: That under the laws of Oregon, where appellant and soldier were domi- 
ciled rt the time of his death, appellant having married him in good faith and 
lived with him as his wife for 43 years and up to his death, said marriage 
to Lydia M. will be presumed to have been dissolved by divorce, and appellant 
is therefore soldier's widow. 

Jane D. Ferry (widow) 241 

New Mexico — Impediment. 
Appellant and soldier were married by a ceremony In the State of New Mexico 
on May 22. 1891, and lived together as husband and wife, in said State, from 
that time until soldier's death on January 11, 1897. At the time of said mar- 
riage soldier had an undlvorced wife, Martha A., living, who died September 
15, 1894. Neither party appeared to have had knowledge of the existence of 
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an impediment to said marriage during tlie i)eriod of the cohabitation there- 
under, both believing soldier's first wife had died prior to such marriage. 
Held: That under the laws of New Mexico, where marriage is contemplated as 
a civil contract, a marriage after the removal of said impediment in 1894 will 
be presumed, and appellant is soldier's widow. 

Maria J, Hartt '_ 87 

Presumption of divorce. 
Appellant married soldier in Illinois in 1884 or 1889, while living in Indiana, in 
which State soldier died February 2, 1901. He was prevously married in 
September, 1879, to Catharine Beasley in Lawrence CJouhty, Ind., and they 
separated in 1881. Catharine Beasley McBride, who is living, later married 
one Eidwards, as she testifies, without procuring a divorce from soldier, claim- 
ing that when soldier married appellant she supposed she was free. There is 
evidence indicating a repute in soldier's family of the dissolution of this 
marriage by divorce, and three years having intervened between soldier's 
separation from Catharine and his marriage to appellant, during which there 
is little evidence of his whereabouts, it is held, under the decisions of the 
courts of Indiana and Illinois, the second marriage being shown as a fact, the 
law raises a strong presumption in favor of its legality, and a dissolution of 
the first marriage by divorce will be presumed in favor of the validity of 
appellant's marriage to soldier and she is held to be his widow. (Coal Run 
Co. t?. Jones, Admx., 127 111., 379; Bouldin t\ Mclntyre, 119 Ind.. 574; Wen- 
ning et al. v. Teeple, 144 Ind., 189; Christina E, AUbum, 13 P. D., 333; Rachel 
Hayes. 15 P. D., 186; Sarah J. Shadle, 15 P. D., 229; and Sarah J. Martin, 
17 P. D., 109.) 

Ellen McBHde 278 

Prior invalid marriage. 
4. The testimony offered to show a marriage of appellant to one Phillips also 
tends strongly to show that Phillips had at the time of such reputed marriage 
to her a wife living, and under the decisions of the courts of Pennsylvania, 
where appellant and soldier were married and coliabited as husband and wife 
and where soldier died, every presumption in favor of a formal subsequ^it 
marriage will be entertained. Appellant is held to be the widow of the soldier. 
(Senser r. Bower, 1 P. W., 450.) 

Catharine Sanders (widow) ■ 273 

Slaves— Section 4705, B. S. 
By section 4705 of the Revised Statutes Congress recognized two modes of mar- 
riages that should be recognized as valid In claims by widows of colored 
and Indian soldiers who had died by reason of wounds or Injuries received, 
or casualty received, or disease contracted, in the military or naval service 
of the United States and in line of duty — one, a marriage which though not 
a marriage valid when celebrated, yet was assimilated to a regular ceremonial 
marriage contracted by persons enjoying full legal capacity ; the other, analo- 
gous to the consensual marriage, the so-called common-law marriage that most 
States recognized as valid. So where slaves were Joined in marriage by some 
ceremony shown by satisfactory evidence to have been deemed by them as 
obligatory, it need not be shown that they lived together as husband and wife 
to the date of enlistment when the soldier or sailor died in the service, or, if 
otherwise, to date of death; but in cases where the only evidence of a mar- 
riage was that the parties habitually, recognized each other as " man and 

5842e**— p D— VOL 19—13 ^26 

/Google 



Digitized by LjOOQ I 



402 INDBX TO I»iCI6IOK6. 

wife " and were so recognized by their neighbors, it must be shown that they 
lived together as such up to date of enlistment where the soldier or sailor died 
In the service, otherwise to date of death. 
In this case the appellant having been Joined in marriage to soldier by a cere- 
mony while slaves, and separated from each other by appellant's master, 
against their will, but continued to regard each other as man and wife, each 
refusing to form any other matrimonial alliance, to the date of soldier's en- 
listment and up to his death, the ceremonial marriage is shown to have been 
deemed by them obligatory, and she was soldier's widow within the meaning 
of section 4705. 

Matilda Campbell 246 

South Carolina — Proof. 

Claimant was married to soldier by a ceremony about the year 1868, and said 
parties cohabited together as husband and wife from that time until soldier's 
death, about 1885, four children being bom to them. Previous to said mar- 
riage soldier lived with one Charlotte about a year, and they were during said 
time known and considered by some as husband and wife, said Charlotte hav- 
ing subsequently married one Washington and lived with him in the relation 
of husband and wife until his death, and testified in this case that she never 
was soldier's wife, but Just his woman, others testifying to the same effect. 

Held: That while marriage in South Carolina Is a civil contract whereby the 
parties take each other in presentl for husband and wife without any particu- 
lar formality, cohabitation and repute do not constitute a marriage in that 
State, but is only evidence from which it might be Inferred that a marriage 
was contracted; but in view of the sworn statement of Charlotte and others 
that the cohabitation between soldier and herself was not matrimonial no 
presumption of their marriage is created. (Case of Alfordine Grove, 15 P. D.. 
540, distinguished.) 

t^ina Chrant [widow) 44 

Tennessee — ^Impediment. 

Soldier was married to L. Diana Davis In North Carolina September 2, 1850, 
and lived with her, except during the time he was In the military service, 
until shortly after the war, when he deserted her and went to Georgia with 
another woman, with whom he lived for several years without being married 
to her. He then disappeared for a period of eight or nine years, and shortly 
after his return, in 1878, married one Sarah Ann Pace and lived with her until 
her death. He then married Elizabeth Fields, the mother of the minor claim- 
ants, with whom he lived until his death, December 13, 1010, in Bradley 
County, Tenn. 

Held: 1. Under the laws of Tennessee and decisions of this department sol- 
dier's marriage to the mother of the minor claimants was valid and they are 
legitimate, a divorce from L. Diana being presumed. See Gamble v, Rucker 
(124 Tenn., 415) and Abble J. Brown, 16 P. D., 201). 

2. Rule III of Rules of Practice before the Secretary construed and amended. 
L. Diana Shipman (as tcidoiD) and minors of John W. Shipman 235 

MAXIMUM RATE. 

See Disability act May 11, 1012, 160, 171. 

MEDICAL DIVISION. 

See PbactiCe, 51, 54. 
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MEDICAI. EXAltlHATIOXr. 

See I*RACTicE, 28, 41, 51. 

MICHIGAN LAWS. 

See DivoBCE, JW^. 

MILITABY BECORD. 

See Evidence, lir>. 

MINNESOTA LAWS. 

See DivoBCE, 120, 'JHH. 

MISNOMEB. 

See Decree, 2S4. 

MISSOUBI LAWS. 

See DIVOBCE, 125; Mabkiaoe, 222. 

MUSTEB. 

See Sebvice. 215, 269. 

NEBRASKA LAWS. 

See Mabbiage, 241. 

NEGLIGENCE. 

See Death Cavse. CA; Line of Duty, 220. 

NEW MEXICO. 

See Mabbiaoe, 87. 

NEW YOBK. 

See Mabbiaoe, 297. 

NOTICE. 

See DivoBCR, 259; Decbee, 284. 

OBEGON LAWS. 

See Mabbiaoe, 173, 241. 

OBIGIN. 

See Disability, 173 ; Pbactice, 28. 

Sorgieal operation— Affgrravation. 
A disability due to an operation on claimant for the cure of plies by a surgeon 
under whose charge he was during his military service Is pensionable, not- 
withstanding said piles existed prior to enlistment. 

Alfred B, Ohees 26 
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War Department Circular, May 7, 1907. 
Under a circular from the office of the Adjutant General's Office, War Depart- 
ment, dated May 7, 1907, recruiting officers were instructed that In case of 
doubt as to whether physical defects found on the examination of a recruit for 
enlistment were such as to disqualify such recruit for the performance of the 
duties of a soldier, such recruit should be accepted and forwarded to the dis- 
tributing rendezvous with a record of such defects. When a recruit was 
accepted with physical defects noted, which afterwards were held to unfit him 
for the duties of a soldier and because of which he was discharged from the 
service, the cause so noted can not be acceiited as of service origin because 
of such soldier's acceptance In the service. 

Laicrencc Hensley 119 

OPTIC ATBOFHY. 

See Pathological Sequence, 3G, 
PATHOLOGICAL SEQUENCE. 
Abscess of liver — Amebic dysentery. 
Soldier was treated in the service for gluteal abscess, malaria, and diarrhea, and 
died 10 years after discharge, of abscess of liver, claimed to have been due to 
amebic dysentery of service origin. 
Held: That as any form of dysentery or diarrhea may lead to an abscess of the 
liver a special examination should be made to determine whether there was 
any material connection between the disease which proved fatal and any 
disease that originated while soldier was in the military service. 

Lucie Kellogg {tcidow) 74 

Cerebral apoplexy, rheumatism, and disease of heart. 
Soldier's death from cerebral ajwplexy when over the age of 60 years and 
afflicted with arteriosclerosis, can not be accepted as due to rheumatism and 
disease of heart, senile degeneration being the probable cause of said cerebral 
apoplexy. 

Alice W. France (widow) 317 

Diarrhea and pernicious anemia. 
Soldier was i:)ensioned for chronic diarrhea from August 27, 1908, which con- 
tinued to his death, March 13, 1911, from pernicious anemia. As diarrhea 
occurs as a symptom in many cases of pernicious anemia, and in such cases 
medical authorities state there Is doubt whether it is a cause rather than a 
result of the disease, the doubt is resolved in favor of the claimant, and the 
diarrhea will be accepted as an important factor in the cause of death. 

Carrie J. Clark (loidoto) 15 

Gangosa and syphilis. 

Appellant was discharged from the United States Navy July 13, 1910, on ac- 
count of gangosa, a tropical disease, upon the recommendation of a board 
of survey. He alleged said disease as a basis of pension. He was subse- 
quently (1912) found disqualified for reenlistment by reason of syphilis 
shown by a test of the blood. This fact, taken in connection with a record 
of treatment for syphilis In the service from June, 1901, to February, 1910, 
shows the diagnosis of gangosa to have been erroneous, and that the disease 
he then had, and from which, he now suffers, is i^philis and not gangosa. 

Held: That it Is not shown that soldier*s disease for which be claims pension 
was contracted in line of duty. 

Haywood K. Howerton /::>_. i 77 
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Olaucoma — Optic atrophy — ^Malarial poisoning. 

From September 25, 1903, the appellant was pensioned under the general law 
on account of malarial poisoning and dysentery and resulting disease of 
rectum, and he was receiving $10 i^er month when, June 18, 1906, the rate 
of his pension was increased to $24 ver month under n special act of Con- 
gress. His claim, filed March 9, 1912, for renewal and increase of pension 
under the general law, alleging total blindness as a result of malarial poison- 
ing and dysentery, was rejected July 2, 1912. 

The blindness in this case was due to glaucoma and the existing optic atrophy 
followed and was secondary to the glaucoma. There is nothing to warrant 
the acceptance of that disease as a result of either of the affections which 
were accepted as of service origin. 

Roy E. Knight 36 

Traumatic psychoneurosis — Insanty. 

Soldier was apparently sound, phj-sically and mentally, at enlistment, and was 
discharged on account of simple fracture of right tibia (caused by fall from 
caisson while drilling) and general mental Irresiwnslbility. His history 
since discharge is one of neurasthenia with more or less marlced symptoms 
at times of hysteria and dementia. 

Held: That the abnormal nervous and mental conditions existing .since discharge 
are correlated and may all be accepted as sequelae of the injury received in 
the service. 

Pasque Oennovarlo 139 

Typhoid fever and disease of heart. 
Soldier was pensioned for disease of heart (chronic endocarditis, with insuf- 
ficiency of aortic and mitral valves) and died of typhoid fever of uncertain 
duration, having performed his duties as a driver, however, until six days 
r)rlor to his death. In view of the serious character of the disease of heart 
with which he was affected and the fact that such a disease of heart adds 
greatly to the gravity of typhoid fever and sometimes determines the fatal 
outcome, it is impossible to eliminate said affection as a material factor in 
the death cause. The doubts in the case are, therefore, resolved hi favor of 
the claimant, and the action holding that the typhoid fever was not compli- 
cated with the disease of heart is reversed. 

Anpeline Logue {wido^r) ^ 18 

FATMASTEB'S CLEBK. 
Service— Sec 4695 B. S. 
A paymaster's clerlt who serves under a commission or appointment from the 
Secretary of War is a person in the military service for pensionable purposes. 
(27 Opin. Atty. Gen., 493; In re Thomas, 23 Fed. Cas. No. 13, 888.) 
The decision in the case of John H. Cassin (2 P. D.,' 376) Is overruled. 

Anna F. Stout {tcidoic) 149 

PAYMENT OP PENSION. 

Section 4839, Bevised Statutes. 
Section 4R30 of the Revised Statutes, as amended by the act of February 2, 
1969, contemplates that whenever a pensioner becomes an inmate of the 
Government Hospital for the Insane all pension which was allowed him and 
became payable before his admission to said hospital, but which remained 
unpaid at the date of his admission, shall be paid to the superintendent or 
disbursing agent of said hospital, and not to his guardian. 

Mortimer F, Curran (insane) 157 
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PENDING CLAIM. 

Declaration — ^Amendment. 

On January 25, 1890, iieusioner filed a claim for increase of his poaaion od 
account of shell wound of left shoulder, stating further. "Also on account of 
disease of left lung and catarrh," and died December 22, 1890, before any 
attention was paid by the bureau to the claim for disease of lungs and 
catarrh. 

Held: That inasmuch as the claim for disease of lungs might have been made 
certain by the pensioner in his lifetime, and would have been had the bureau 
informed him of the insufficiency of the allegation, he left a claim pending 
which could be completed by the viridow. 

Elijah miyard (deceased) 813 

PENSION CHECK. 

Act of August 17, 1912 — ^Delivery. 
A pension check issued under section 3 of the act of August 17, 1912, and mailed 
in an envelope to the i)ensiouer's address and delivered to said address, if 
the addressee is alive and has not removed, or handed to some person ac- 
customed, and either expressly or tacitly authorized to receive pensioner's 
mail, is a proper or actual delivery within the terms of the comptroller's 
decision 9 Op., 422, and such check should not have been canceled. 

Elmira FallU {deceased) 320 

PEENICIOUS ANEMIA. 

See Pathological Sequence, 15. 

PEACTICE. 

See Declaration, 228. 

Act of May 11, 191d— Medical division. 
The only disabling cause alleged in this claim under the disability clause of the 
act of May 11, 1912, was a varicocele, which, under the schedule of rates, 
would entitle claimant to but $4 i)er month, at which rate he was formerly 
pensioned under the general law, and it is manifest that a rate of |30 could 
not be warranted for the same, and the refusal to order a medical examina- 
tion under the claim was proper. 

Silas F. Fowler 51 

Act of May 11, 191d— Medical division. 
The question whether a disabling cause originating in the service and line of 
duty, alleged as the basis of the $30 rate under the first section of the act of 
May 11, 1912, exists in a degree entitling to said rate is a medical one to be 
considered primarily by the Medical Division of the Bureau of Pensions. 

Thomas Oreen 54 

Declarations— Act May 11, 1912. 

1. The Commissioner of Pensions may prescribe, subject to the approval of the 
Secretary of the Interior, such form of applications for pension under the act 
of May 11, 1912. as he may deem necessary for their orderly and speedy 
adjudication. 

2. An application properly executed but defective in form, may, upon notice to 
the claimant, be amended by an affidavit which shall relate to and be con- 
sidered a part of the original declaration. 
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3. Where an application for pension under the act of May 11, 1912, has been 
made in the form prescribed, or approved by the Commissioner of Pensions, 
which does not state under what particular clause or provision of the act 
pension is sought, but it appears from other papers filed that the intention was 
to claim under the soKsalled " disability clause," the applicant's rights under 
said clause may be considered and adjudicated without requiring him to file 
a new declaration for that purpose. 

4. Where an application under said act shall have been adjudicated as a claim 
on account of age and length of service and the claimant, upon receipt of 
notice of such action, shall promptly advise the Pension Bureau that his pur- 

' pose was to claim under the " disability clause." the case shall be reopened 
and his right to pension under said clause determined. 

Stephen O. Oarlock 101 

Declarations — ^Amendments. 

On January 25, 1890, pensioner filed a claim for increase of his pension on 
account of shell wound of left shoulder, stating further, ''Also on account of 
disease of left lung and catarrh," and died December 22, 1890, before any 
attention was paid by the bureau to the claim for disease of limgs and 
catarrh. 

Held: That inasmuch as the claim for disease of lungs might have been made 
certain by the pensioner in his lifetime, and would have been had the bureau 
informed him of the insufficiency of the allegation, he left a claim pending 
which could be completed by the widow. 

Elijah HUyard (deceased) 313 

Disability — Medical examination. 

In this case a prisma facie title to the $30 rate under the first section of the act 
of May 11, 1912, having been established by the evidence called for by the 
Bureau of Pensions and furnished by the claimant, the disabling cause 
alleged having been previously established as of service origin in line of 
duty, it was error to reject the claim 25 years after the last medical ex- 
amination without another medical examination made through the medical 
division of the bureau and considered by the medical referee. (Case of 
Charles King, No. 10 current decisions to appear in Vol. 19, P. D.) 

George A. Groot 41 

Medical examination— Act May 11, 1912.. 

All claims under section 1 of the act of May 11, 1912, by persons who claim 
title to the thirty-dollar rate provided in said act for any person "who 
served in the military or naval service of the United States during the Civil 
War and received an honorable discharge, and who was wounded in battle or 
In line of duty and is now unfit for manual labor by reason thereof, or who 
from disease or other cause incurred in line of duty resulting in his disability 
is now unable to perform manual labor," must be considered and adjudicated 
in accordance with the well-established and uniform practice of the bureau 
and the department in claims under the general law wherein the question of 
title to the second grade or thirty-dollar rate is involved ; that is, through the 
medical division of the bureau. 

The adjudication of this claim on a certificate of a medical examination made 
two years prior to filing the claim was error. 

Charles King .._ 28 
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Bule 15— Iiimitation. 
Claimant having failed to answer pensioner's defense to tier claim for one-half 
his pension under the act of March 3, 1899, or to file evidence in rebuttal 
thereof for over 30 days after having been called upon by the bureau so 
to do, as provided In Rule XV of the Rules of Practice, her claim was properly 
rejected on the ground of failure to prosecute. 

8moot v. iSmoot 199 

PRESUMPTION. 

See Mabbiaoe, 87, 24, 120, 192, 264, 278: Pboof of Death, 181. 

PRIOR UNSOUNDNESS. 

See Origin, 26, 119. 

PROOF. 
See Mabbiaoe, 44. 
Presamptlon of death. 

The soldier, over 73 years of age and demented, was placed on a train in Salt 
Laice City, Utah, in the autumn of 1906, with a ticket from that place to 
the Soldiers' Home at Los Angeles, Cal., and on account of his mental condi- 
tion he was tagged so that his identity could be known on his Journey, and 
has never been heard of or from since that date, though diligent search and 
inquiry has been made by the Government as to his whereabouts, covering all 
places where it seemed probable information might be obtained concerning 
him, with negative results. 

Held: That in view of soldier's age, his infirmity, the circumstances of his 
disappearance, the negative result of more than one search for him, his death 
has been satisfactorily proved, independent of either the common law or any 
statutory presumption. 

That while not fixing a particular date on which soldier died, it is held that 
he was not living when appellant filed her claim for pension on September 9, 
1909. 

Sarah Merkle (toidow) 181 

RATE. 

See Disability, 169, 171. 

RATING. 

Amputation — Act Augrust 4, 1886. 
The rule laid down in case of John W. Curran (5 P. D., 1), fixing the rate of 
$45 per month, under the act of August 4, 1886, for the loss of a leg at the 
hip joint, or so near the Joint as to prevent the use of an artificial limb, 
holding that where the point of amputation was at or above the middle of 
the thigh bone it shall be considered as being so near the joint as to pre- 
vent the use of an artificial limb, is vacated, and hereafter in adjudicating 
claims involving this question it should be definitely ascertained whether 
or not, as a fact, the amputation was at a point which precluded the use of 
an artificial leg. 

Louis Schriner 169 

RATES FIXED BY COMMISSION. 

See (Commencement, 162. 

/Google 
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BECOGNITIOH. 

See Attorneys, 1, 11. 
SECOBD. 
See Divorce, 176, 195. 259. 
SEIMBXrBSEMENT. 
Accrued pension — Assets. 
The beneficiary, under the act of March 3, 1899, of one-half of a soldier's pen- 
sion Is not " a pensioner " nor '' a person entitled to a pulsion " within the 
meaning of the act of March 2, 1895, and the one-half of soldier's pension 
accrued at the death of such b^iefldary may not be paid to any one other 
than the soldier pensioner. 
The proceeds of an unnegotiated checlc drawn In favor of a deserted wife of 
a pensioner in payment of one-half of his pension under the act of March 3, 
1899, and in her possession at the time of her death, does not become an asset 
of her estate. 

Emily, deceased wife of Egcol A, Copeland 318 

1. Under the provisions of the act of March 2, 1895, the accrued pension to the 
date of the death of an invalid pensioner can only be paid to reimburse the 
person who bore the expense of his last slclcness and burial, in case no widow 
or child survive such pensioner. The fact that no widow or child survived the 
soldier must be established by competent proof. 

2. The only competent evidence of a divorce, until It be shown that the original 
records have been destroyed, is a duly certified copy of the decree. 

3. A pension check Issued under the provisions of the act of August 17, 1912, 
and mailed to pensioner during his lifetime, but which did not reach its desti- 
nation until after his death, does not become assets of his estate. 

George B, Tuttle {deceased) 323 

This claim for reimbursement out of the pension accrued to the deceased pen- 
sioner for nursing him during his last sickness, amounting to $25, was rejected 
upon the ground that pensioner left sufficient assets to meet the approvable 
expense of his last sickness. The only assets left by the late pensioner was 
the proceeds of a life Insurance policy, amounting to $120, which was paid to 
the beneficiary therein named without the sanction of the claimant herein and 
is not available for the payment of this claim. 
Held: That as appellant was a stranger to said life Insurance policy and never 
came into possession of any portion of the proceeds thereof, and is not shown 
to have had notice of said policy or its provisions, she was under no obliga- 
tion to present her claim to the Insurance company, and said company, having 
paid the proceeds of said policy to the one appearing to be equitably entitled 
to the same who was not liable for the payment of the expenses of the last 
sickness and burial, such sum never became assets of the deceased within the 
meaning of the act of March 2, 1895. 

Samuel H. Ward (deceased) 305 

Accrued pension — ^Burial by State. 
A person designated by the county commissioners under section 6049 of the 
Revised Statutes of Colorado to Inter an Indigent soldier must perform such 
service for the sum of $50. as provided by the statute, and can not be reim- 
bursed out of the accrued pension due the deceased at his death for any addi- 
tional sum. (14 CJomp. Trsy., 111.) 

Owen Rnider (deceased) 268 
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BHEX7MATISM. 

See Pathological Sequence, 317. 

BEOPENINO. 

See Appealable Action, 273. 
BXJLE 8. 
Contesting claimants. 
Soldier was married to L. Diana Davis in North Carolina September 2, 1869. 
and lived with her, except during the time he was in the military service, until 
shortly after the war, when he deserted her and went to Georgia with another 
woman, with whom he lived for several years without being married to her. 
He then disappeared for a period of eight or nine years, and shortly after his 
return, in 1878, married one Sarah Ann Pace and lived with her until her 
death. He then married Elizabeth Fields, the mother of the minor claimants, 
with whom he lived until his death, December 13, 1910, in Bradley County. 
Tenn. 
lleM: 1. Under the laws of Tennessee and decisions of this departm^it soldier's 
marriage to the mother of the minor claimants was valid and they are legiti- 
mate, a divorce from L. Diana being presumed. See Gamble v, Rucker (124 
Tenn., 415, and Abbie J. Brown (16 P. D., 291). 
2. Rule III of Rules of Practice before the Secretary construed and amended. 
L. Diana ShiptiUM (as widoic) and mhiors of John W. Shifnnan 235 

RULE 15. 

See Practice, 199. 

BTTPTURE OF HEART. 

See Death Cause, 64. 

SECTION 4695, REVISED STATUTES. 

See Service, 149. 
SECTION 4701, REVISED STATUTEa 

See Service, 165. 
SECTION 4705, REVISED STATnTE& 

See Marriage, 246. 
SECTION 4716, REVISED STATUTES. 

See DiSLOYALTi', 85. 244. 

SECTION 4719, REVISED STATUTES. 

See Division of Pensions, 231. 

SEPARATION CONTRACT. 

See Division of Pensions, 208. 

SERVICE. 

Act of Hay 11, 1912— Muster. 
This claim was rejected on the ground that claimant was not shown by the 
records of the War Department to have been in the military service of the 

/Google 
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United States during the Civil War. 8aid records of the War Department 
do show that claimant deserted in the fall of 1861, at Hancock, was 
arrested June 6, 1863, received at Fort Columbus June 13, 1863, and for- 
warded to Washington, D. C, June 18, 1863. He was admitted to Stone 
Hospital, Washington, D. C, September 26, 1863, and discharged from the 
service from said hospital February 3, 1864, with the remark "supi^osed 
deserter." He was allowed pay from June 13, 1863, to February 3, 1864 
(7 months and 21 days), by Treasury certificate 106350, issued January 
17, 1889, it being noted that all iwy and allowances prior to June 13. 1863, 
were forfeited by desertion. 
Held: That as the whole record in the case shows that appellant was accepted 
into the United States military service and returned to duty as a deserter 
untried, June 13, 1863, and was paid for service from that date to date he 
was honorably discharged by proi)erly authorized officers of the Army, he 
was in the military service of the United States for pensionable purposes 
under the act of May 11. 1912. 

Hatoley J. Denio 269 

Additional paymaster. 
Appellant was commissioned as major and additional paymaster March 15, 1865. 
to rank from February 24, 1865, ordered to reiiort for duty April 22, 1865, 
accepted and reported for duty April 29, 1865, and was mustered out July 
31, 1865. He was paid as a major and additional paymaster from April 
29 to July 31, 1865, but the only duties he porformed during said period 
was as an extra clerk to another paymaster for which he received no pay. 
It is held that he served 90 days within the meaning of the act of February 
6, 1907. 

John ./. Colton 21 

Colored troops — Termination of war. 

The service of appellant's late husband from enlistment, May 6, 1865, to dis- 
charge, January 10, 1866, was not a service of 90 days during the War of 
the late Rebellion within the meaning of the act of June 27, 1890, it being 
held that said soldier's service in Tennessee after July 1, 1865, was not 
service during said war (John Barleyoung, 7 P. D., 453, and Edward Far- 
rell, 7 P. D., 532). 

The cases of Isaac Walker (15 P. D., 198) and William Williams (15 P. D., 
281), holding that the ruling in the cases of Barleyoung and Farrell should 
not apply to colored troops, is expressly overruled and set aside. 

Millie Rushinff 109 

Contract surgeon— Act May 11, 1912. 
An acting assistant or contract surgeon has no title to pension on account of 
age and length of service under the provisions of the act of May 11, 1912, 
never having been regularly or legally in the military or naval service of 
the United States within the terms of said act. 

William P. Parr 81 

Desertion — ^Bounty. 
Appellant deserted from his first service, into which he was mustered July 31, 
1861, and never received a discharge therefrom. He reenllsted In another 
organization In December. 1863, receiving $100 State bounty, and was hon- 
orably discharged therefrom June 27, 1865. As he was mustered into the 
service in the organization from which he deserted subsequent to the pas- 
sage of the act of July 22, 1861 (12 Stat. K, 268), he would have been 
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entitled to a bounty of $100 had he continued to serve faithful iy until 
honorably discharged under his said former contract of service. 
Held: That as his entire service of over six months under his last enlistment • 
was faithful, and he did not receive by reason of said last enlistment any 
bounty or gratuity other than from the United States in excess of that to 
which he would have been entitled had he continued to serve under his*« 
former enlistment until honorably discharged, he must be held and con- 
sidered to have i>een honorably discharged from all similar contracts of 
service previously entered into by him with the Unite<l States during the 
late Civil War for pensionable purposes under the act of February 6, 1907 
(34 Stat. L. 879). within the meaning of the Joint resolution of July 1. 
1901 (32 Stat. L.. 750), and June 28. 1906 (34 Stat L.. 836) 

Samuel Geiiatinger, alian Charles Dunhar 23 

Honorable discharge. 

Claimant's husband served in the United States Navy from October 3, 1859, to 
June 18, 1800. He reenlisted In the Navy December 10, 1860, and deserted 
therefrom August 21. 1861, and 10 days later enlisted in the First California 
Cavalry and was honorably discharged therefrom September 7, 1864. He 
again enlisted in said regiment Deceml>er 28. 1864, and was honorably dis- 
charged May, 1866. His widow's claim under the act of April 19, 1908, was 
rejected on the ground that soldier's desertion on August 21, 1861, was from 
a contract of service entered into prior to the commencement of the late War 
of the Rel>elllon, and therefore he could not be considered and held as having 
l)een honorably discharged from said service under the Joint resolution of 
July 1, 1902. 

Held: The words ** during the War of the Rebellion '* in section 2 of the joint 
resolution of July 1, 1902, relate to the preceding word ** service " and not to 
the words " entered into," the meaning being that any enlisted or appointed 
man in the Army. Navy, or Marine Corps who was honorably discharged from 
his last contract of service during the war sliali be held and considered to 
have been honorably discharged from all contracts of service during said war 
previously entered into by him with the United States, subject to the provi- 
i^ons following. 

In contemplation of law there was a contract of service in or during the war 
on the part of soldiers and sailors who were serving in the Regular Army 
or Navy at the outbreak of the war as well as on the part of those who 
enlisted after the war began. 

Hence a iierson who deserted from the Na\*y in August, 1S61, can not be denied 
the lienefits of the joint resolution solely on account of the fact that his 
desertion was from a contract of service entered into by him prior to the 
date at which the war is consldereil to have commenced. 

Caroline Ellis (toidoic) 203 

Soldier deserted the United States service under his second and third enlist- 
ments, but the charge of desertion from the service under his third and last 
enlistment was reniovetl and an honorable discbarge therefrom was granted 
him under section 1 of the act of March 2, ISSD (25 Stat. K. 869). 

Held: That the removal of the charge of desertion from his last service and 
granting him a discharge therefrom under the provisions of said act of 
March 2, 18.<^, does not bring his claim under the act of May 11, 1912, within 
the remedial provisions of the joint resolution of July 1, 1902 (32 Stat. L.. 
750), for the reason that his entire servic»e under his said last contract and 
enlistment was not faithful within the mesming of sjild resolution, and he can 
not be deemed to have been honorably 'discharged from the entire service he 



Digitized by VjOOQIC 



INDEX TO DECISIONS. 418 

contracted to render during the War of the Rebellion; it being also held that 
any person not having a pensionable status under the general law, section 2 
of the said act of Congress of June 27, 18JK). or the act of February 6, 1907 
(34 Stat. L., 879), can not have status under the act of May 11, 1912. 

Oscar F, Heath 59 

Honorable discharge— Special act. 

Appellant enlisted in the militai-y service of the United States August 17, 1861, 
and served until January 25, 1863, when he was arraigned and tried by a 
general court-martial for conduct prejudicial to good order and military 
discipline, was found guilty and sentenced to bo confined at hard labor during 
the remainder of his term of enlistment, and said sentence was approved and 
promulgated February 18, 1863. He deserted October 17, 1863, while under 
sentence of said court-martial. The Congress of the United States, as ap- 
I)ears by certain committee reports, believing said court-martial and sentence 
to have been w^rong and unjust, passed a special act, approved Marcli 3, 1891 
(26 Stat L., 1432), providing: !* That notwithstanding the proceedings of the 
general court-martial convened at the headquarters of the Third Division of 
the Seventeenth Army Corps, January 25, 1863, in the case of Archibald 
Hunley, late private Company H, Thirtieth Illinois Infantry Volunteers, at 
Memphis, Tenn., the proper accounting officers of the Treasury are hereby 
authorized and required to audit, adjust, and pay all claims of said Archibald 
Hunley for back pay, bounty, and allowances, to which he would have been 
entitled had he served continuously and faithfully until the muster out of 
his company, deducting any sum receivetl by him, the said proceedings of said 
court-martial to be no bar to application for and allowance of a pension to 
said Hunley in accordance with the provisions and limitations of- the i)enBlon 
laws." 

Held: That, while said act did not grant Hunley a ijension directly, it gave him 
a status so that he could apply for and have such pension allowed as was 
provided for by the pension laws, subject to the provisions and limitations 
of said laws as to rate, commencement, continuance, line of duty, vicious 
habits, etc., waiving a discharge from the service or any other bar incident 
to, or growing out of said court-martial, and put him in the same position 
in which he would have been "had he served continuously and faithfully 
until the muster out of his company " and been honorably discharged. 

ArvMhald Hunley .30 

Honorable discharge— Act of May 11, 1912. 
Api)ellant having been dishonorably discharged from his last contract of service 
Is not entitled to pension on account of age and length of service under the 
provisions of the act of May 11, 1912. 

Joseph O. McNutt 94 

Lengrth— Sec. 4701, B. S. 

In computing the service of every tsoldler for the purposes of the pension laws 
the period from date of discharge or muster out to date of dlsbandment of the 
organization is, in the first Instance, to be Included. Whether the soldier was 
actually serving in line of duty during this period is to be determined as the 
same question would be determined if it arose in connection with any other 
portion of his service. 

The Commissioner of Pensions may prescribe the form of application for re- 
opening a pension claim, but he can not deny the right of application or re- 
fuse relief when the application hr made in due form. 

Barton W, Taylor 165 



Digitized by VjOOQIC 



414 INDEX TO DECISIONS. 

Master — State troops. 

Appellant's husband was enrolled in a company of volunteers being formed in 
the State of Kentucky in October, 1861, but when said company was mus- 
tered and accepted Into the United States service on March 21, 1862, he was 
absent sick and was not mustered in. He was afterwards given a discharge 
furlough on May 26, 1862, being unfit for military service, with i)ermis8ion to 
go home to await discharge, which was not completed, and was subsequently 
arrested as a deserter and returned to the company, but the mustering officer 
refused to muster him because of physical disability. In 1885 the Adjutant 
General of the Army issued to him a discharge as of the date he was fur- 
loughed, which is now held by the War Department to have been erroneous, as 
said husband had never been received into the United States military' senice. 

Held: That any military service claimant's husband rendered was to the State 
and not the United States, and never having been received into the Unite<l 
States military service either by muster by a duly authorized representative 
of the United States or by the United States accepting his services by put- 
ting him on military duty, his widow has no title to pension under the act of 
April 19, 1908. 

Mary A'. Brovrn 215 

Paymasters' clerks. 
A paymaster's clerk who serves under a commission or appointment from the 
Secretary of War is a person in the military service for pensionable pur- 
poses. (27 Opln. Atty. Gen., 493; In re Thomas, 23 Fed. Cas. Xo. 13, 888.) 
The decision in the case of John H. Cassin (2 P. D., 376) is overruled. 

Anna F. Stout (widow) 149 

SLAVES. 

See Marriage, 246. 

SOIiDIEBS HOME. 

See Division or Pension, 208. 

SOUTH CABOLINA. 

See Marriage, 44. 

SPECIAL ACT. 

See Service, 30. 

Additional allowance — Increase. 

Where a pension Is granted by a special act which fixes the rate and commence- 
ment of such pension, the rate can not be Increased by the bureau or the 
department, nor can an additional allowance be made unless the special act 
expressly states that the pension granted thereby is in addition to pension 
which i)ensioner is entitled to receive under the general law. 

Where a claim for pension under the general law is allowed to a person who 
is a pensioner under a special act at a higher rate than that allowed under 
the general law, a certificate based on the approval under the general law 
will issue only on the election of the pensioner to take pulsion thereunder 
in lieu of that granted by the special act. 

Joseph B. SeUera {deceased) ^ ♦..^..i ^ 811 
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SFBCIAL EXAMINATION. 
See Division of Pensions — Desertion. 

The question of marital desertion is not involved in claims under the third 
proviso of the act of Iklarch 3, 1889. 

The denial by the commissioner of a request for a special examination during 
the process of adjudication of a claim under the act of March 3, 1809, is 
not such final order or action as is contemplated by Rule I, Rules of Practice, 
and an appeal from such denial can not be entertained. Such question could 
only be raised on appeal from the final decision of the bureau. 

Neither claimant nor pensioner In claims under the act of March 3, 1899, is 
entitled, as a legal right, to the service of a special examiner, but each is 
required to establish his or her cause and defense at their own expense, the 
question whether a special examination should be made resting alone in the 
sound discretion of the commissioner of pensions. 

Jones V. Jones 200 

STATE TBOOPS. 

See Service, 215. 

SUBGICAL OPERATION. 

Aggravation of disability. 
A disability due to an operation on claimant for the cure of piles by a surgeon 
under whose charge he was during his military service is pensionable, not- 
withstanding said piles existed prior to enlistment. 

Alfred B, Chess 20 

SYNOVITI& 

See Disability, 173. 

SYPHUJS. 

See Pathological Sequence, 77. 

TENNESSEE. 

See Marriage, 235. 

TYPHOID FEVEB. 

See Pathological Seque^vce, 18. 

TRAUMATIC PHYCHONEUOSIS. 

See Pathological Sequence, 130. 

UNABLE. 

See Disability Act May 11, 1912, 112, 171 ; Construction, 290. 

UNFIT. 
See Dibabilitt, 112, 171 ; Cokbtbuctiow, 290. 
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VACATING DECBEK 

See DivoBCE, 125. 

WAB OF THE BEBELLION. 

Termination — Colored troops. 

The service of appellant's late husband from enlistment. May 5, 1865, to di 
charge, January 10, 1866, was not a service of 90 days during the War of tl 
late Rebellion within the meaning of the act of June 27, 1890, it bein^ he! 
that said soldier's service in Tennessee after July 1, 1865. was not servic 
during said war (John Barleyoung, 7 P. D., 453, and Edward Farrell, 7 P. D 
532. 

The cases of Isaac Walker (15 P. D., 198) and William Williams (15 P. I> 
281), holding that the ruling in the cases of Barleyoung and Farrell shouL 
not apply to colored troops, is expressly overruled and set aside. 

MUlie Rushing lUJ 
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